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[bookmark: _Toc9415855]Introduction
[bookmark: _Toc9415856]Purpose
To provide best practice guidance to assist accountable officers and government business divisions (GBDs) to meet their obligations under the Treasurer’s Direction – Northern Territory (NT) tax equivalent regime and dividend policy, the Financial Management Act 1995 (FMA), and other relevant legislation.
Guidance material in this document is not mandatory. If a conflict arises between this guidance document and Treasurer’s Directions or other legislative requirements, the legislation takes precedence followed by the Treasurer’s Directions.
The Treasurer’s Directions generally designate responsibility to the accountable officer. Unless specifically excluded by the FMA or Treasurer’s Directions, accountable officers may choose to delegate certain responsibilities and functions to agency employees. This can be done through a number of mechanisms, such as accountable officer approved policies, procedures and agency delegations.
[bookmark: _Toc9415857]Statement
The objective of this guide and its associated Treasurer’s Direction is to establish a framework and control requirements for implementing the NT tax equivalent regime and dividend policy within GBDs.
Accountable officers are encouraged to ensure all staff who prepare financial reports and process payments for tax and dividend liabilities are aware of and have access to this guide.
[bookmark: _Toc9415858]Legislative basis and related documents
· FMA
· Treasurer’s Direction – NT tax equivalent regime and dividend policy
· NT Government policy statement on competitive neutrality
· AASB 110 – Events after the reporting period
· AASB 101 – Presentation of financial statements
· Treasurer’s Revocation of Determination and Determination of Government Business Divisions.
[bookmark: _Toc9415859]Background
[bookmark: _Toc9415860]National competition policy
In April 1995, all state and territory governments in conjunction with the Australian Government signed a series of intergovernmental agreements that embody the National Competition Policy.
These agreements are based on the principle that free and open competition delivers efficiency, productivity improvements and innovations necessary for economic development and job creation. They also provide the legislative and policy framework for promoting competition and restricting anti-competitive activities within the public sector.
The Competition principles agreement, which forms part of the National Competition Policy, promotes the principle of competitive neutrality and addresses how to eliminate any resource allocation distortions arising out of public ownership of entities engaged in significant business activities competing with the private sector.
Government businesses are exempt from paying Commonwealth income tax. However to promote competitive neutrality, GBDs are subject to income tax equivalents similar to Commonwealth taxes they would have to pay if privately owned.
This is accomplished through the National tax equivalent regime (NTER) and the NT tax equivalent regime (TER).
Government businesses are also required to make dividend payments. These practices ensure that government businesses do not enjoy a competitive advantage due to public ownership. 
[bookmark: _Toc9415861]National tax equivalent regime (NTER)
The NTER was introduced in July 2001 as part of commitments made by the Australian Government, states and territories under the Intergovernmental Agreement on the Reform of Commonwealth-State Financial Relations, to ensure consistency in the income tax treatment of government trading entities across Australian jurisdictions. 
The NTER notionally applies the Income Tax Assessment Act 1936 and Income Tax Assessment Act 1997 (ITAA) model to government trading entities when assessing the income tax equivalents payable. It is administered by the Australian Taxation Office (ATO) on behalf of the states and territories.
Entities subject to the NTER are listed in the NTER entity register, which is maintained by the ATO on behalf of all states and territories. In the NT, all Government owned corporations (GOCs) and subsidiaries are subject to the NTER. A separate NTER manual is available on the ATO website, with details on how the regime is administered and, therefore is not addressed in this guidance document.
[bookmark: _Toc9334143][bookmark: _Toc9334195][bookmark: _Toc9341925][bookmark: _Toc9415862]Northern Territory tax equivalent regime (TER)
[bookmark: _Toc9415863]Overview
The TER was introduced in 1996 to improve competitive neutrality between public and private sector entities. 
The TER is applicable to GBDs only and excludes entities registered under the NTER. GBD’s are identified in the Treasurer’s Revocation of Determination and Determination of Government Business Divisions. Both the NTER and TER aim to levy the equivalent of Commonwealth income tax on government businesses, so they have the same income tax position comparable to private sector entities. However, the NTER and TER have significant differences in the application and methods used in calculating income tax equivalents payable.
The TER applies to entities not commercial enough to apply the NTER or ineffective cost-wise to comply with the ITAA.
[bookmark: _Toc9415864]Calculation of income tax equivalent payments
[bookmark: _Toc9415865] Accounting profit model
The TER applies the accounting profit model when calculating GBD income tax equivalent liabilities.
The accounting profit model involves applying a rate of tax to the audited accounting profit of the entity.
Accounting profit means total income less expenses, excluding components of other comprehensive income. Under the accounting profit model there is minimal adjustment to the accounting treatment of assets, liabilities, income or expenses.
Unrealised gains or losses, as a result of a valuation adjustment, increases or decreases the value of an asset that has not been sold. Examples of unrealised gains or losses include changes in the value of financial instruments measured at fair value, changes in the value of a physical asset, or changes in the fair value of investment property due to market value changes.
Gifted assets or an asset acquired for nil consideration are not classified as an unrealised gain, as they represent a benefit the GBD has acquired from a gift, and under normal circumstances the GBD would have had to make a cash outlay to acquire the asset.
Non-cash transactions are to be included in the calculation of income tax equivalent except for unrealised gains or losses. Tax will be due and payable once the gain or loss is realised through the disposal of an asset.
A valuation used in recognising an adjustment that results in an unrealised gain or loss can be sourced externally from an independent expert or in-house, where staff have the relevant skills and experience to conduct the assessment.
There are general differences between the accounting treatment and taxation treatment under the ITAA for certain transactions. However, under the accounting profit model, the accounting treatment will apply, with a few exceptions. Examples of transactions that differ in accounting or taxation treatment are summarised in Appendix A.
Tax effect accounting is the recognition of income taxes when the taxes are incurred instead of when the taxes need to be paid. Temporary differences arise because of differences between the accounting treatment and taxation treatment of certain transactions, resulting in a deferred tax asset and or liability being recognised on a GBD’s balance sheet. Under the accounting profit model, tax effect accounting does not apply.
Appendix B includes illustrations on how the accounting profit model is applied to calculate a GBD’s income tax equivalent liability.
[bookmark: _Toc9415866]Rate of tax 
The specified rate of tax is the prevailing company tax rate published in the Income Tax Rates Act 1986 (as amended).
The Income Tax Rates Act 1986 provides income tax rate discounts to entities with an annual turnover below certain thresholds. The aggregated turnover of an entity is an entity’s annual turnover plus the annual turnover of any business affiliated with or connected to the business. 
All government agencies are related entities controlled by the Central Holding Authority. Therefore, the aggregated turnover of a GBD will include its annual turnover plus the annual turnover of each government agency. It is unlikely a GBD’s aggregated turnover will be below the published threshold to access a discounted income tax rate. Hence, government businesses are generally not eligible for the discounted income tax rate.
If deemed necessary, a GBD can seek confirmation from the Department of Treasury and Finance (DTF) on the rate of tax to apply when calculating its income tax equivalent liability.
[bookmark: _Toc1458668][bookmark: _Toc1458669][bookmark: _Toc1458671][bookmark: _Toc1458672][bookmark: _Toc1458673][bookmark: _Toc1458675][bookmark: _Toc1458677][bookmark: _Toc1458678][bookmark: _Toc1458679][bookmark: _Toc9415867]Prior year accounting loss
An accounting loss arises when the audited accounting profit of a GBD is less than zero. The taxable income for a particular year may be reduced by all or part of a prior year accounting loss provided the prior year accounting loss has not previously been used to reduce taxable income.
An example illustrating this is provided in Appendix B.
[bookmark: _Toc9415868]Payment of income tax equivalents
[bookmark: _Toc1563439][bookmark: _Toc2068199][bookmark: _Toc2348402][bookmark: _Toc6994211][bookmark: _Toc9341933][bookmark: _Toc536045163]As part of the end of financial year process, GBDs submit journals to DTF to record or adjust income tax equivalent liabilities. DTF reviews these journals for accuracy and consistency in the application of the accounting profit model before the journals are processed.
Upon finalisation of GBD financial statements audits and tabling of statements in the Legislative Assembly, DTF will issue invoices to GBDs for payment of income tax equivalents based on actual results reported in the audited financial statements.
Payments are to be remitted to DTF within six months after the end of the financial year, for example by 31 December, or another period approved by the Treasurer.
A GBD may seek an extension to make payments or request a payment arrangement from DTF. Submissions must be in writing, stating the reasons for the GBD’s inability to make payment by the prescribed date. Extensions should be sought prior to the due date and allow sufficient time for the authorised officer within DTF to respond. 
The request may be approved at the discretion of the DTF authorised officer, generally within 30 days.
[bookmark: _Toc9415869]Role of the tax assessor
The TER adopts a self-assessment system. This means GBDs are responsible for self-assessing their tax liability.
The tax assessor is charged with the authority of administering the income tax equivalent regime. For the purposes of the TER, this power rests with the Treasurer and is carried out through appointed officers within DTF.
The role of the tax assessor is to:
· provide a review mechanism to ensure GBDs correctly self-assess the amount of tax equivalent payable each year
· assist with clarifying any ambiguous areas of the Australian Government tax laws that apply.
This role supports the integrity of the TER. The tax assessor is not required to conduct audit activities or interpret the laws in a manner that seeks to maximise the amount of tax equivalents payable. Audits of GBD accounts are undertaken by the NT Auditor-General.
[bookmark: _Toc9415870]Seeking an exemption or adjustment to income tax equivalent payments
A fundamental aspect of promoting uniformity or competitive neutrality requirements is that the TER raises an amount of tax similar to what would have been collected under Commonwealth taxes.
A GBD may be exempt from compliance with competitive neutrality requirements in situations where it is demonstrated the benefits of introducing competitive neutrality are outweighed by the costs.
There may be instances where a GBD may seek to include and or exclude a transaction when calculating its income tax equivalent liability under the TER.
Any exemptions must be sought through a formal request to the Treasurer. All requests must include sufficient information to provide a timely response, including full details of the relevant facts and appropriate documents to support the request.
Requests for an exemption or adjustment should be sought prior to the prescribed payment due date and allow sufficient time for the tax assessor to respond to the request, ensuring a GBD does not breach its obligations to make payments on time. The tax assessor will generally provide a response within 30 days of receiving a request. 
The tax assessor, in exceptional circumstances, may approve an adjustment to the TER accounting profit for a reporting period and each instance will be considered on a case-by-case basis.
The following may be considered when assessing a request to exclude or include a transaction in the TER accounting profit:
· Would a similar private sector entity be expected to include or exclude the transaction or event when calculating its income tax liability?
· Would the overall objective of promoting competitive neutrality be affected by including or excluding a transaction?
· Is there a precedence regarding the tax treatment of the transaction (a consistent approach will be adopted for a transaction provided the relevant facts are similar in nature)?
[bookmark: _Toc9415871]Dividends
[bookmark: _Toc9415872]Overview
Dividends represent a return on owners’ equity investment in a business. Like a shareholder in a publicly listed company, the NT Government is entitled to receive dividends from GBDs.
The main objective of the dividend policy is to subject GBDs to the discipline of making dividend payments, in recognition of the opportunity cost associated with government equity. It also ensures government businesses do not enjoy special advantages over their private sector competitors, thus promoting the concept of competitive neutrality.
The dividend policy also provides GBDs with a consistent and transparent framework that strengthens their accountability to government.
Dividends from government businesses are a source of annual revenue for the government. These funds are returned to the Central Holding Authority to contribute towards funding social services such as health, education, justice and transport provided by government agencies. Therefore, government’s preference is to maintain a reasonably stable stream of dividends with profits to be distributed as cash rather than retained as equity.
[bookmark: _Toc9415873]Legislative basis for obtaining payment
The FMA provides the legislative basis for the payment of a dividend. 
Under section 36(2) of the FMA, the Treasurer has the power to determine that an agency or GBD is to pay a dividend to the government if he or she is satisfied the agency or GBD has sufficient resources to do so.
[bookmark: _Toc9415874]Dividend policy
The dividend policy for the NT Government is summarised below:
· [bookmark: _Toc1458689][bookmark: _Toc1458691]all GBDs, except the NT Treasury Corporation, are subject to an annual ordinary dividend payment of 50 per cent of after-tax profits, unless otherwise determined by the Treasurer
· the NT Treasury Corporation is subject to an annual ordinary dividend payment of 100 per cent of after-tax profits
· a GBD must recognise a provision to pay an ordinary dividend, when declared in the year they relate to, in accordance with accounting standards.
A GBD should not declare or otherwise determine a dividend that is inconsistent with the government’s dividend policy unless a determination to change the dividend policy has been made by the Treasurer.
[bookmark: _Toc505682278][bookmark: _Toc505682279][bookmark: _Toc505682280][bookmark: _Toc505682281][bookmark: _Toc505682282][bookmark: _Toc505682283][bookmark: _Toc505682284][bookmark: _Toc505682285][bookmark: _Toc505682286][bookmark: _Toc505682287][bookmark: _Toc9415875]Types of dividends
[bookmark: _Toc9415876]Ordinary dividend
Ordinary dividends are dividends paid out of the after-tax profit a GBD generates during a financial year. A GBD is subject to an annual ordinary dividend payment of 50 per cent (100 per cent for the NT Treasury Corporation) of after-tax profit, unless otherwise determined by the Treasurer.


[bookmark: _Toc9415877]Special dividend
Special dividends are dividends paid out of accumulated profits or capital reserves and are distinct from ordinary dividends. The Treasurer may determine a GBD is required to pay a special dividend if he or she is satisfied the GBD has resources to do so. Special one-off events such as the sale of a major asset, government policy decisions and or a significant change in financial or strategic circumstances may result in such a dividend.
[bookmark: _Toc9415878]Accounting for dividends
[bookmark: _Toc9415879]When are dividends recognised?
The NT Government’s dividend policy is to recognise ordinary dividends in the year they relate to, in accordance with accounting standards.
Australian accounting standard AASB 110 Events after the Reporting Period states entities can only recognise dividends declared before the end of a reporting period as a liability. If a dividend is declared after the reporting period, a GBD cannot recognise it in the financial statements because no obligation existed at the reporting date. Such dividends are disclosed in the notes to the financial statements in accordance with AASB 101 Presentation of Financial Statements.
[bookmark: _Toc9415880]When are dividends declared?
Dividends are declared when they have been appropriately authorised by the Treasurer and are not at the discretion of the GBD to change.
Ordinary dividends are deemed declared annually in accordance with the dividend policy specified in section 3.3. The dividend policy prescribes the percentage to be applied to a GBD’s after-tax profit. The final dividend paid or payable is derived by applying the prescribed dividend percentage to the after-tax profit reported in the audited financial statements of a GBD.
[bookmark: _Toc9415881] How to calculate a dividend
Ordinary dividends are calculated based on the after-tax profit. After-tax profit means the accounting profit after tax as per the TER. In exceptional circumstances, the Treasurer may approve adjustments to the after-tax profit to arrive at a distributable profit after tax. Adjustments or exemptions may be sought where they meet criteria outlined in paragraph 3.7.
Adjustments made to after-tax profit will be for the full value of the transaction, even if tax has been paid. 
The approved dividend percentage is then applied to the distributable profit after tax.
An illustration on how dividends are calculated and the accounting entries for a declared dividend is provided in Appendix C.
[bookmark: _Toc9415882]Payment of dividends
Dividends are always paid in arrears. A dividend payment made during a particular financial year will always relate to the financial performance from the previous year.
Annual ordinary dividends must be paid no later than six months after the end of a financial year, that is, by 31 December.
If a special dividend is determined, it must will be paid in accordance with the timeframe advised by DTF.
Dividend payments must be made to the Central Holding Authority by the specified date.
A GBD may seek an extension to make payment or request a payment arrangement from DTF in writing, stating the reasons for the inability to make payments by the prescribed date. Extensions should be sought prior to the prescribed due date and allow sufficient time for the authorised DTF officer to respond. The request may be approved at the discretion of the authorised officer, generally within 30 days.
[bookmark: _Toc9415883]Seeking an exemption or adjustment to dividends
In exceptional circumstances, a GBD may seek an exemption from paying or to adjust the value of an ordinary dividend for a financial year through a formal request to the Treasurer if one or more of the following criteria are met:
· payment may inhibit liquidity and or capital requirements of the GBD, for example, where funds are required for current or future significant projects
· payment may deteriorate the capital structure of the GBD, for example, where a GBD’s debt to equity ratio is unsustainable or insolvent.
Requests seeking an exemption to pay an ordinary dividend must include adequate information to allow the Treasurer to assess the request and provide timely response. Requests for an exemption or adjustment should be sought prior to the prescribed due date of the payment and allow sufficient time for the tax assessor to respond to the request, ensuring a GBD will not breach its obligations to make payments on time. The tax assessor will generally provide a response within 30 days of receiving the request.
[bookmark: _Toc9415884]Recordkeeping and reporting
In accordance with the FMA, the accountable officer of a GBD must maintain records that support compliance with the Treasurer’s Direction – NT tax equivalent regime and dividend policy.
An accountable officer must ensure documents are kept for the calculation of income tax equivalents and dividends, including any approved adjustments and other relevant information for the minimum period, in accordance with the GBD’s records disposal schedule.
On request, an accountable officer must provide DTF appropriate documentation of calculations on income tax equivalents and dividends, and any other information as necessary.
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