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[bookmark: _Toc24374856][bookmark: _Toc167798452][bookmark: _Toc31719130]Introduction
[bookmark: _Toc24374857][bookmark: _Toc167798453]Purpose
To provide better practice guidance to assist accountable officers and agencies to meet their obligations under the Treasurer’s Direction (TD) – Losses, write offs, waivers and postponements (further referred to in this document as ‘the TD’), the Financial Management Act 1995 (FMA), Financial Management Regulations 1995 (FMR) and other relevant legislations.
Guidance material in this document is not mandatory. If a conflict arises between this guidance document and TDs or other legislative requirements, the legislation takes precedence followed by TDs.
TDs generally designate responsibility to the accountable officer. Unless specifically excluded by the FMA or TDs, accountable officers may choose to delegate certain responsibilities and functions to agency employees. This can be done through a number of mechanisms, such as accountable officer approved policies, procedures and agency delegations.
[bookmark: _Toc24374858][bookmark: _Toc167798454]Statement
The objective of the TD and this guide is to outline minimum process and control requirements to prevent, mitigate, manage and recover losses; and debts, and approval requirements for write offs, waivers and postponements in relation to losses or debts.
The recovery requirements included in the TD applies to recovery of losses or debts where the Territory or an agency has a legal right to recover. Therefore, an agency should ensure that it has legal right to recover prior to commencing recovery actions which may arise from legislation or contractual arrangement with another party. 
Agencies are strongly encouraged to ensure all employees primarily engaged in loss and debt recovery processes, including processes and approval for write offs, waivers and postponements, are aware of and have access to this guide.
Agencies may use this guide to develop their own specific policies and procedures that are relevant to and appropriate for their agency.
Relevant agency internal policies, procedures and or agreements must be aligned with the requirements of the TD, unless they are established under legislation other than the FMA.
[bookmark: _Toc167798455]Agency roles and responsibilities
Whole of government debt management arrangement
The roles and responsibilities arising from the requirements of the TD can either be with the agency (or GBD) or the Department of Corporate and Digital Development (DCDD) acting on behalf of another agency (that is, client agency).
DCDD generally provides debt management and payroll debt recovery services on behalf of client agencies. Provision of these services is governed by debt management policies, service statements, and service level or management agreements between DCDD and the client agencies. 
Under this arrangement, roles and responsibilities may be shared between DCDD and client agency. Therefore, it is essential that debt management policies, service statements, and service level or management agreements include a clear definition and assignment of roles and responsibilities between DCDD and the client agency. This will be the basis for determining which agency is responsible in complying with the requirements of the TD.
Debts managed by agencies
There are certain debts that are managed internally by agencies instead of DCDD. In such instances, the agency is responsible for meeting the requirements of the TD.
[bookmark: _Toc24374859][bookmark: _Toc167798456]Legislative basis and related documents
· Bankruptcy Act 1966 (Cth)
· FMA
· FMR
· Limitation Act 1981 (NT)
· Public Sector Employment and Management Act (NT) (PSEMA)
· Treasurer’s Direction:
· Definitions
· Fraud control
· Inventories
· Legal and statutory arrangements
· Losses, write offs, waivers and postponements (recommended to be read in conjunction with this guidance document)
· Property, plant and equipment
· Receivables
· Northern Territory Government debt management policy and procedure guidelines and standard debt management arrangements
· Delegation of Treasurer’s Powers to Write off, Waive and Postpone
· Guidance document to the Treasurer’s Delegations
[bookmark: _Ref97123290][bookmark: _Toc167798457][bookmark: _Toc522610038]Losses
[bookmark: _Toc167798458]Losses defined
For the purpose of the TD, loss means deficiency in money or property held by or for the Territory or an agency including but not limited to:
a. any losses specified in the definition of loss in section 3 of the FMA
b. an overpayment
c. loss arising from criminal conduct
d. property that is lost, missing or has not been delivered, and
e. not receiving goods or services paid for.
[bookmark: _Toc167798459]Loss exclusions
The TD does not apply to losses arising from the following:
a. investments, loans, placements acquired and borrowings entered into by the Northern Territory Treasury Corporation (NTTC) on behalf of the Territory for liquidity management purposes
b. equity investments acquired in accordance with TD – Equity Investments
c. revaluation of non-financial assets
d. disposal of property made and approved in accordance with TD on Property, plant and equipment
e. [bookmark: _Ref137736851]impairment or write-down of non-financial assets or inventory due to change in market or economic conditions, or
f. foreign currency exchange translations.
Refer to Attachment A – Loss exclusions for further guidance on policies or procedures which apply to the loss exclusions identified above.
[bookmark: _Toc167798460]Recovery process
Agencies should have adequate processes and controls in place to ensure timely and effective recovery of loss or debt owing to the Territory or agency. Better practice generally includes:
· timely and consistent contact with the debtor, i.e. combination of written and direct contact
· clear payment terms and collection process
· regular monitoring of debt status combined with taking appropriate action  based on debt status, and
· prompt action or response where recovery relates to a suspected or known criminal act, or breakdown of internal control.

Agencies should also refer to Debt collection guideline: for collectors and creditors jointly issued by the Australian Securities and Consumer Commission and Australian Securities and Investments Commission (ASIC) for more information and ensure that recovery processes comply with consumer protection laws.
The TD identifies minimum requirements for recovery actions, therefore an agency has discretion to exercise greater recovery actions and or apply shorter timeframes.
When recovering a loss or debt, an agency must follow the most appropriate recovery process relevant to categories outlined below:
a. loss arising from suspected criminal conduct
b. overpayment to an employee
c. loss or debt - money owing to the Territory or agency
d. loss or debt - property owing to the Territory or agency.
An agency should determine the circumstances leading to the loss or debt, and assess which of the categories above is the most appropriate.
Refer to Attachment B – Examples of transactions for loss or debt for each recovery process category and Attachment C – Flowchart: Recovery process categories for further guidance and a decision flowchart to assist with assessing the most appropriate recovery process category.
[bookmark: _Toc167798461]Other actions during the recovery process
During the debt recovery process, an agency may take any of the following actions, where deemed appropriate, at any point in the recovery process. 
a. enter into an alternative payment arrangement 
b. postpone, waive or write off  loss or debt, or
c. recover debt through applicable bankruptcy or liquidation process.
In addition, if an agency becomes aware that the Territory or agency is legally not entitled to recover loss or debt, the agency must immediately inform the debtor, cease recovery process, and update relevant accounting records and registers.
[bookmark: _Toc167798462]Inquiries required if a loss is suspected
If an agency forms a reasonable suspicion that a loss has occurred, the agency must:
a. promptly undertake inquiries and confirm whether a loss has occurred, and the circumstances, date, and value of the loss, and
b. keep records of the inquiries undertaken including copies of relevant documents.
	Example 1: Confirmation of loss prior to recovery

	On 1/12/X5, Agency A identified that it has been paying an employee an allowance that the employee is not entitled to, since the employee’s appointment in 20X0. 
Prior to recovery, Agency A must confirm that the payment:
· has actually been made to the employee
· resulted in a loss of Territory or agency’s funds
· was made in error and the employee is actually not entitled to the payment.
This involves investigating the circumstances surrounding the overpayment, including:
· nature of the overpayment
· how the overpayment occurred
· period when the employee received the overpayments
· amount of overpayment.
Agency A must also maintain all records and documents that support the overpayment and proceed with recovery only if the agency, based on investigations conducted, forms a reasonable basis that the overpayment to the employee actually occurred.


[bookmark: _Ref120197767][bookmark: _Ref137546305][bookmark: _Toc167798463]Loss arising from suspected criminal conduct 
[bookmark: _Ref103782139][bookmark: _Ref118450872]A loss arising from suspected criminal conduct may be categorised as:
· fraud
· general, or
· employee.
[bookmark: _Toc167798464]Initial response and considerations
Suspected criminal conduct – fraud
If the loss resulted from suspected criminal conduct that meets the definition of fraud under the Treasurer’s Directions ‑ Fraud control, an agency must follow procedures set out in that Treasurer’s Direction. 
Suspected criminal conduct – general
If a loss arising from criminal conduct is not considered as a fraud, an agency must report the conduct to the Northern Territory Police (NT Police) and Office of the Independent Commissioner Against Corruption (ICAC NT). 
Prior to referral to a law enforcement authority, agencies should verify the circumstances surrounding the matter and assess if there is reasonable grounds to suspect criminal conduct. This will provide NT Police and ICAC NT with the background and basis to start their investigations.
NT Police
Agencies can contact and or refer to the following for more information on how to report to the NT Police: 
Police assistance hotline (non-emergencies): 131 444 
Online police report: Make an online police report | NT Police, Fire & Emergency Services

ICAC NT
Agencies can report to ICAC NT through the following:
Phone: 1800 250 918
Email: report.submission@icac.nt.gov.au
Online reporting: https://report.icac.nt.gov.au/
Agencies can also refer to https://icac.nt.gov.au/report/making-a-report for more information.
Suspected criminal conduct - employee
Where the loss is deemed to have been caused by an employee, an accountable officer of an agency must determine whether any action should be initiated under the PSEMA.
For any investigation into the suspected criminal conduct, an agency should:
a. cooperate with investigators and ensure timely provision of relevant information and access to premises, and
b. ensure it is aware of the progress of the investigation, seeking periodic updates as needed.
[bookmark: _Toc167798465]Recovery of loss
[bookmark: _Ref151406410][bookmark: _Ref133819531][bookmark: _Ref136439098][bookmark: _Ref100040653]If a person or entity is formally accused of a criminal conduct in relation to a loss, an agency must:
a. advise the relevant law enforcement bodies and or prosecution that the agency wants to seek restitution from the offender, or
b. attempt to recover the loss directly from the debtor, if restitution is not appropriate or available through legal proceedings.
Seeking restitution
Restitution is an order that might be obtained through criminal or civil proceedings to recover damages or loss from a person or other entity. 
A court has the power to order an offender to make restitution to compensate a person who sustains injury or loss as a result of the offender's actions and to return any property relating to the offence or compensate for damage, loss or destruction to property that occurred as a result of the offence.[footnoteRef:2] [2:  Adapted from Rennie Anderson 2016, NT Law Handbook] 

Where restitution is not appropriate or available, agency must attempt to the recover the loss directly from the debtor in accordance with the TD.
[bookmark: _Ref120197792][bookmark: _Toc167798466][bookmark: _Ref96337153]Loss arising from overpayment to an employee
The table below outlines the recovery process applicable to overpayments made to current and former employees. 

The table excludes overpayment to an employee that is covered by legislation other than the FMA. In this instance, the provisions of the other legislation takes precedence over the requirements of the TD.

Loss arising from overpayment to an employee – applicable recovery process
	Category
	Applicable recovery process

	Overpayment to an employee - current employee (except for those on leave without pay for more than 3 months from start date)
	In accordance with Appendix A.1 – Recovery of overpayments to current employees (except those on leave for more than 3 months) to the TD

	Overpayment to an employee - former employee and current employee who is on leave without pay for more than 3 months from start date
	In accordance with Appendices A.2 – Recovery of overpayments to former employee or current employee on leave without pay for more than 3 months to the TD



The start date for recovery of an overpayment to an employee is the day on which an agency determines that the overpayment has occurred, and the circumstances and value of the overpayment are confirmed.
An agency must: 
a. upon request, ensure that the employee is provided details and balance of the loss whilst the loss is still outstanding, and
b. where overpayment is outstanding; overdue; and referred to mercantile agent for recovery or under dispute, attempt to make contact with the employee monthly to recover the loss.
Payroll Debt Recovery Services
With the exception of overpayments to employees for which an invoice has been issued, Payroll Debt Recovery (PDR) Services unit within DCDD is responsible for recovery, recordkeeping, reporting and managing salary overpayments on behalf of Northern Territory Government agencies. However, an agency is still responsible for:
· providing correct, prompt advice and all supporting paperwork to PDR Services for action
· proactively managing staffing to avoid and identify overpayments
· ensuring agency officers have the appropriate delegation level to give approval to enter into alternative payment arrangement
· approving alternative payment arrangements to recover overpayment to employees
· establishing and maintaining agency-specific policies and procedures.

Refer to Payroll Debt Recovery Service Statement  or contact PDR Services for more information.

Payroll Debt Recovery
Corporate Services
Email: payrolldebtrecovery.asp@nt.gov.au
Contact no.: 08 8951 6488

Electronic Payment Overpayments Database (ePOD)
The ePOD database is designed to record, report and track the recovery of overpayments to employees.  All overpayments to employees must be entered into ePOD and action must be taken to recover the debt in a timely and appropriate manner. 
Overpayments to employees are recorded into the ePOD system by the PDR Services prior to commencing recovery actions.
The following reports are available from BOXI-Finance reporting: 
· ePOD01 – Outstanding Employee Overpayments (combines both PIPS and GAS overpayments)
This report provides information on overpayments made to current employees and former employees where recovery is still in progress.
· ePOD02 – Employee Overpayments – Created Obligations (all overpayments created over a specific period)
This report provides a high level snap shot of all overpayments made over a particular period.
· ePOD03 – PIPS Outstanding Employee Overpayments (current employee overpayments recovered via PIPS deductions)
This report provides a list of all overpayments made to current employees which are currently being recovered through salary deductions in accordance with regulation5 of the FMR. 
· ePOD04 – GAS Outstanding Employee Overpayments (ceased or long term leave recovery - Invoiced Recovery)
This report provides a list of all overpayments made to former employees or employees on a long term leave which are invoiced and currently being recovered. 
Note: The above reports are available at the time of development of this guidance document and are subject to change.
An agency should regularly check, monitor and review reports in ePOD to ensure that the agency is aware of overpayments to employees and assess if any further actions are required.
How to get access to ePOD
Ask your agency’s finance section for approval to access ePOD in BOXI-Finance. You can also contact Corporate Systems Reporting within DCDD if you require further assistance through contact details below.
Corporate Systems Reporting
Corporate Services
Email: corporatesystemsreporting.dcdd@nt.gov.au
Contact no.: 08 8924 3891
Contact PDR Services for any queries on data in the report.	
[bookmark: _Toc163046636][bookmark: _Toc167798467]Recovery through legislation other than the FMA
Where the recovery of an overpayment to an employee is covered by legislation other than the FMA, the provisions of that legislation takes precedence over the requirements of the TD. Hence, an agency should apply the provisions of the relevant legislation.
The most common example is workers’ compensation benefits covered under section 74 of the Return to Work Act 1986. This section sets restrictions on recovery of overpayments of benefits under the Act from a worker who is or was a public sector employee.
[bookmark: _Toc161314668][bookmark: _Toc161314999][bookmark: _Toc161314669][bookmark: _Toc161315000][bookmark: _Toc158205307][bookmark: _Toc158803392][bookmark: _Toc158970552][bookmark: _Toc158205308][bookmark: _Toc158803393][bookmark: _Toc158970553][bookmark: _Ref151649942][bookmark: _Ref151650051][bookmark: _Toc167798468]Current employee (except for those on leave without pay for more than three months from start date)
Where an overpayment was made to or for the benefit of a current employee who has not been on leave without pay for more than three months from the start date, an agency must pursue recovery of the overpayment in accordance with Appendix A.1 – Recovery of overpayments to current employees (except for those on leave without pay for more than 3 months) to the TD.
The minimum recovery process presented in Appendix A.1 – Recovery of overpayments to current employees (except for those on leave without pay for more than 3 months) to the TD is based on the mandatory recovery process in sections 5(3) to 5(7) of the FMR.
Recoveries for current employees may occur through:
1. direct recovery from employee
2. a default payment arrangement (i.e. salary deduction equal to 10% of gross salary), or
3. an alternative payment arrangement (i.e. salary deduction not equal to 10% of gross salary)
4. issuance of invoice.
Current employees – recovery process
	Type of salary overpayment
	Timeframe
	Action

	Travel allowance
	Within 5 business days from start date
	initial contact with employee

	All other overpayments to an employee 

	Within 5 business days from start date


Within 10 business days from start date
	notification to work unit responsible for salary overpayment recovery, where applicable

initial contact with employee

	All

	Within 35 business days from the start date or 10 business days after the agency confirmed validity of disputed overpayment

Within 20 business days from the date the employee was notified of deduction

Within 30 business days from day the proposed alternative payment arrangement was received by the agency
	notify employee of 10% deduction from gross salary unless alternative payment arrangement is received

receipt of alternative payment arrangement from employee


notify DCDD on the outcome of approval request for alternative payment arrangement



1. Direct recovery from employee 
An agency must first attempt to recover the overpayment directly from employee. An employee can pay either through: 
· the Receiver of Territory Monies (RTM), or 
· a salary deduction of full amount owing. 
If the overpayment relates to travel allowance, an agency may also recover the overpayment through a deduction from the employee’s subsequent travel allowance.
Where direct recovery from a debtor is unsuccessful within 30 days from the start date, an agency must progress with recovery through a payment arrangement via salary deduction.
2. Default payment arrangement 
If direct recovery from an employee is unsuccessful, section 5(4) of the FMR allows the Territory or agency to deduct up 10% from the debtor’s gross salary. 
For the purpose of the TD, the 10% maximum deduction is the default payment arrangement when recovering overpayments to an employee. Therefore, any payment arrangement not equal to 10% of employee’s gross salary is considered as an ‘alternative payment arrangement’. 
Where there are multiple overpayments related to a single employee, all overpayments are combined and the 10% deduction is applied to the combined amount.
	Example 2: Multiple overpayments related to single employee

	On 1/12/X5, Agency A confirmed that it has overpaid an employee $5,000 for allowances that the employee is not entitled to. During the investigation, Agency A has determined that the employee also has an outstanding overpayment balance of $2,000 to date.
The employee receives a gross salary of $2,000 per fortnight. Therefore, the maximum deduction allowed is $200 per fortnight (i.e. $2,000 x 10%). The $200 should be applied to the total of $7,000 (that is, $5,000 - new plus $2,000 - previous) overpayment balances owing from that employee. 



3. Alternative payment arrangement
Where an employee has been notified of an intention to commence the payment arrangement deduction of 10% of gross salary, the employee has 20 business days from the day of notification of overpayment to propose an alternative payment arrangement to the agency. 
Alternative payment arrangements can only be approved in accordance with regulation 5(6) of the FMR by any of the following: 
a. the Treasurer
b. the accountable officer, or
c. [bookmark: _Ref158027958]chief finance officer or equivalent delegated with the accountable officer’s power under regulation 5(6) of the FMR.
In practice, approval for an alternative payment arrangement is generally sought from the accountable officer rather than the Treasurer. The power of the accountable officer under the FMR can be delegated through instrument in writing in accordance with section 39(1) of the FMA. The TD limits this delegation to the chief finance officer or equivalent of an agency.
Prior to entering into an alternative payment arrangement, an agency must assess the request against the following:
· conditions in regulation 5(6) of the FMR, including FBT implication
· where there is added FBT costs, whether waiver of interest payable associated with the arrangement is deemed appropriate.
Assessment of alternative payment arrangements
Process and approval requirements and further information on alternative payment arrangements are discussed below.
1. Conditions in regulation 5(6) of the FMR
Pursuant to regulation 5(6) of the FMR, the Treasurer or accountable officer may enter into an alternative payment arrangement with the employee, subject to the conditions presented in the table below.
Regulation 5(6) FMR conditions
	Conditions
	Considerations

	a. the arrangement is reasonable in the circumstances
	The following are some factors to consider in assessing reasonableness of the arrangement:
· how the overpayment arose
· debtor’s actions that may have contributed to the overpayment 
· agency’s expectations on whether the debtor should have identified the overpayment early and taken action to address it 
· value of the overpayment
· period between when the overpayment occurred and when the employee was notified 
· demonstrated financial hardship by the debtor.

	b. the risk of not being able to recover the entire overpayment is low
	The following are some factors that may have an impact on the risk of non-recovery of the overpayment:
· length of the arrangement period
· expected period of employment of the employee specifically for casual or fixed period contract employees
· historical internal employee debts or other relevant employment matters that may infer employee’s credit background.

	c. the arrangement would not result in any added costs to the Territory or agency
	Costs to the Territory or agency generally include:
· costs of recovery action
· fringe benefit tax implication.
Where an agency received a request to enter into an alternative payment arrangement which is less than 10% of the debtor’s gross salary, an agency must compare the cost implications of the proposed alternative payment arrangement to the anticipated costs where the 10% deduction is applied. 
Where the cost of the alternative payment arrangement is higher than expected costs of recovery through 10% deduction, there is an added cost to the Territory or agency and the alternative payment arrangement cannot be approved under section 5(6) of the FMR.
Costs excludes employee and administration costs that would still be incurred regardless of the overpayment.



Fringe benefit tax (FBT) implication
The Territory or an agency does not charge interest when recovering an overpayment to an employee. Therefore, for FBT purposes, an overpayment to an employee is treated as a non-interest bearing loan to the employee and may result in FBT payable by the Territory or agency. The FBT implication should be considered when assessing costs of an alternative payment arrangement.
Since the overpayment to an employee is considered a non-interest bearing loan, the taxable value of the fringe benefit is the interest that would have been accrued during the FBT year if the statutory interest rate had been applied to the outstanding balance of the overpayment.
The PDR and Taxation Services within the DCDD have designed an FBT calculator that is used in assessing the FBT impact of an overpayment across the period of the alternative payment arrangement. The FBT calculator incorporates the $300 minor benefit exemption allowed by the Australian Tax Office. This means that if the taxable value of the alternative payment arrangement is less than $300, it is exempt from FBT.
Agencies may contact PDR or Taxation Services for more information on calculating FBT on overpayments to an employee.
2. Waiver of interest payable associated to the alternative payment arrangement
Generally, the alternative payment arrangement proposals received from employees will be lower than the 10% maximum deduction allowed by the FMR, therefore, it is likely to incur additional FBT costs. This means that the alternative payment arrangement proposals may not meet the condition in regulation 5(6)(c) of the FMR, and cannot be entered into by any authorised approver.
[bookmark: _Ref151131945]In order to proceed with an alternative payment arrangement with additional FBT costs, the TD allows the appropriate delegate to waive the interest payable associated with the arrangement subject to conditions.
Where an agency receives a proposed alternative payment arrangement from an employee that would result in added FBT costs to the Territory or agency, a waiver of the Territory’s or agency’s entitlement to any interest that would be payable due to the alternative payment arrangement can only be approved by the following:
a. the Treasurer, or
b. [bookmark: _Ref158040753]the accountable officer or delegate with the accountable officer’s power to enter into an alternative payment arrangement, only if the alternative payment arrangement meets the conditions set in paragraphs 39 or 40 of the TD.
It is important to note that the alternative payment arrangement must still meet the other two criteria under regulations 5(6)(a) and 5(6)(b) of the FMR, as per above table.
	Example 3: Waiver of interest payable associated to the alternative payment arrangement

	On 1/12/X5, Agency A confirmed that it has overpaid an employee a total amount of $6,500 for allowances that the employee is not entitled to. 
The overpayments have been made during the regular pay cycle since 1/12/X3. The employee works on a rostered schedule and receives varying amounts of allowances, therefore cannot easily identify error in payments received. There is no other outstanding overpayments made to the employee.
The employee has full time employment and receives a gross salary of $3,500 per fortnight. Therefore, the maximum deduction allowed is $350 per fortnight (i.e. $3,500 x 10%). The employee proposed an alternative payment arrangement of $180 per fortnight, which has total repayment period of 37 fortnights or approximately 17 months. 
The employee advised that his son has a critical illness that affects their family’s financial capacity, and provided a medical certificate and financial information to support the circumstances. 
Prior to entering into an alternative payment arrangement, Agency A must perform an assessment using the following steps.
Step 1: Assess if the alternative payment arrangement meets the conditions in regulation 5(6) of the FMR.
	Conditions
	Considerations
	Does it meet the condition?

	Alternative payment arrangement reasonable in the circumstances
	· Overpayment occurred over a period of 2 years and has just been recently identified.
· Employee cannot easily identify overpayments due to varying wages each pay cycle.
· Employee has demonstrated serious financial hardship.
	Yes

	Risk of not being able to recover the entire overpayment low
	· Employee has a full time employment, with no previous history of unpaid overpayments.
	Yes

	Alternative payment arrangement would not result in any added costs to the Territory or agency
	· The proposed alternative payment arrangement is considerably lower than the 10% deduction and will result in added FBT costs.
	No



Step 2: Assess if the waiver of interest payable associated to the alternative payment arrangement is deemed appropriate.
	Conditions
	Does it meet the condition?

	Alternative payment arrangement meets all required criteria under regulation 5(6) of the FMR, except that it will result in added FBT costs to the Territory
	Yes

	Alternative payment arrangement meets the conditions in section 39 or 40 of the TD
	Yes
· amount of overpayment is less than $15,000 and postponement period not more than 36 months
· amount of overpayment is less than $100,000


In this circumstance, the accountable officer or chief finance officer may waive the interest payable on the overpayment, and approve the alternative payment arrangement in accordance with the FMR.



Approval process
Requests for approval to enter an alternative payment arrangement must be accompanied with all of the following:
a. ministerial endorsement, for any requests submitted to the Treasurer
b. details of overpayment, including but not limited to:
i. name of the debtor
ii. nature and circumstances of the overpayment
iii. value of the overpayment
c. details of the proposed alternative payment arrangement
d. details of request to waive interest payable on overpayment, where applicable
e. justification that the risk of non-recovery of the overpayment is low
f. comparison between the relevant costs of the proposed alternative payment arrangement and 10% deduction from the debtor’s gross salary, including fringe benefit tax implication.
An agency must notify DCDD of the outcome of the request for an alternative payment arrangement within 30 business days from the day the proposed alternative payment arrangement is received by the agency.
Once approved, all alternative payment arrangements for overpayments to an employee must be agreed between the agency and the employee in writing.

4. Recovery through issuance of invoice
An agency may issue an invoice and progress recovery of the overpayment to an employee in accordance with Appendix A.2 – Recovery of overpayments to former employees or current employees on leave without pay for more than 3 months, where the debtor:
· ceases employment with the Territory and debt is not fully recovered from employee’s final entitlement
· takes more than three months leave without pay and debt is not fully recovered from the employee prior to taking leave.
Refer to section 3.4.3 below for further information on recovery process through issuance of invoice.
[bookmark: _Ref141177400][bookmark: _Toc167798469]Former employee and current employee on leave without pay for more than three months from start date
Overpayments made to a former employee or an employee on leave without pay for more than three months from the start date are treated as invoiced debtors and must follow the recovery process in Appendix A.2 – Recovery of overpayments to former employees or current employees on leave without pay for at least 3 months to the TD. The recovery process is similar to the recovery process for all other money owing to the Territory or agency as explained in section 3.5 of this guidance document. 
At any time during the recovery process in accordance with Appendix A.2 – Recovery of overpayments to former employees or current employees on leave without pay for more than 3 months, an agency may recover overpayments in accordance with Appendix A.1 – Recovery of overpayments to current employees (except for those on leave without pay for more than 3 months) if:
a. the employee returns to work from leave without pay, or
b. the debtor recommence employment with the Northern Territory Government.
Refer to section 3.4.2 for more details on the recovery process for current employees (except for those on leave without pay for more than 3 months).
[bookmark: _Ref137133304][bookmark: _Toc167798470]Loss or debt - money owing to the Territory or agency
[bookmark: _Ref110849544]Recovery of money can arise from transactions resulting from either: 
a. debt (that is, amounts payable to the Territory or agency arising from operational transactions), or
b. loss of money (for example, deficiencies and overpayments). 
Refer to Attachment B – Examples of transactions of loss or debt for each recovery process category for further information.
The start date for recovery of money is either:
a. [bookmark: _Ref110787453][bookmark: _Ref110787439]the due date stated in one of the following, whichever is applicable:
i. relevant legislation (for example, date on which tax falls due for payment under a taxation law, due date stated in Fines and Penalties (Recovery) Act 2001)
ii. [bookmark: _Ref113613842]written contractual agreement with the debtor (for example, business investment concessional loan agreement under the Local Jobs Fund, grant funding agreement with the Commonwealth, lease or rental agreement for public housing program)
iii. the invoice.
b. or, the date when the agency confirmed loss of and its right to recover money.
[bookmark: _Ref119678503]An agency must pursue recovery of money in accordance with the following appendices to the TD: 
a. Appendix B.1 – Recovery of money: stage 1 (initial recovery actions)
b. Appendix B.2 – Recovery of money: stage 2 (additional recovery actions)
[bookmark: _Ref120022222]An agency must: 
a. upon request, ensure that a debtor is provided with details and balance of debt owing from that debtor whilst the debt is still outstanding, and
b. whilst the loss or debt is outstanding, overdue and not referred to a mercantile agent for recovery or under dispute, send a statement or attempt to make contact with the debtor monthly to recover the loss or debt.
[bookmark: _Toc167798471]Initial recovery actions
The table below shows initial recovery actions under the two categories.
Initial recovery actions
	Category
	Initial recovery actions

	Debt 
	· within 60 days from the start date, follow up with the debtor, seeking recovery of money

	Loss of money
	· within 5 business days after the start date, inform debtor in writing and seek to recover the loss
· within 60 days from start date, follow up with the debtor, seeking recovery of money



Follow up with the debtor should be performed prior to the due date and or when payment is already overdue and can be done through a combination of written communication, and contacting the debtor through phone or physical visits.

Agencies should be able to demonstrate how and when follow up was made. The table below shows examples on how an agency can demonstrate follow up with the debtor has occurred.

Follow up methods
	Method of follow up
	How to demonstrate?

	Written communication (that is, through mail or email)
	· Keep an electronic record of mail or email
· Create a register or note of the communication details including:
· date sent
· staff who sent it
· response received, if any

	Contacting the debtor through phone or physical visits
	· Create a register or note of the communication details including:
· date of communication
· staff who made the contact
· key points and or actions discussed or communicated to the debtor
· Send details of communication to the debtor, for confirmation and recordkeeping


Timeframe for initial recovery actions is set at 60 days from the start date. If debt is not fully recovered within 60 days, an agency must take additional recovery actions or assess the debt for write off unless the debt is:
· under dispute by the debtor or formal assessment process by a third party – agency must assess validity of dispute or results of assessment prior to proceeding to additional recovery actions
· covered by legislation other than the FMA or any written contractual agreement with the debtor – agency must pursue recovery of money in accordance with relevant legislation or written contractual agreement
· considered for postponement – agency must obtain final outcome of the postponement request and progress recovery through approved postponement, where applicable. Otherwise, progress recovery in accordance with the TD. Refer to section 5 of this guidance document for more information on the postponement process and approval requirements
· considered for waiver – agency must obtain final outcome of waiver request and action waiver if approved. Otherwise, progress recovery in accordance with the TD. Refer to section 6 of this guidance document for more information on the waiver process and approval requirements
· relates to debtor who is bankrupt or in liquidation - an agency may continue recovery through the applicable bankruptcy or liquidation process.
[bookmark: _Toc167798472]Additional recovery actions
The table below shows additional recovery actions an agency may undertake following the initial recovery actions.
These additional recovery actions are based on total amount owed by the debtor.

Additional recovery actions
	Thresholds (total amount owed by the debtor)
	Additional recovery actions

	Any amount – for debt owed by a national, state, territory or local government entity
	· send monthly statements or attempt to make contact with debtor to recover the debt until recovered, or assess for write off or waiver, whichever is most appropriate

	Less than $500
	· send monthly statements or attempt to make monthly contact with debtor to recover the debt up to 12 months from the start date

	Greater than or equal to $500
	Agency can either:
· refer the debt to mercantile agent, or equivalent entity or agency staff, for recovery, where economical
· send letter of demand to the debtor to recover the debt and notify debtor that legal action will be taken if no payment is received



	Important note: 
Thresholds
Threshold is based on total amount owed by the debtor to the agency and not individual transactions. Agencies can utilise accounts receivable reports available in the BOXI Finance system to derive this information.




Mercantile agent vs  legal action
For debt owing greater than $500 which are not recovered during initial recovery actions, an agency may choose to continue to pursue debt through either of the following depending on total value owed:
· a mercantile agency, or 
· take legal action. 
The following are some other considerations in deciding which option is more appropriate:
· nature and extent of the loss (including value of the loss)
· resources required to take legal action
· the likelihood of recovery through a mercantile agent
· strength of evidence available to support a right to recover the loss or debt and likelihood of recovery through legal action
· the need to send a message or to set (or not to set) a precedent about a certain circumstance.
	Example 4: Mercantile agent vs legal action

	Agency A engaged Entity A as a building contractor. There were instances where jobs performed in highly secured sites required escorts for Entity A’s workers while on site. The contract allows Agency A to charge Entity A for a portion of the escort costs.
On 1/12/X5, Agency A issued an invoice for six months’ worth of escort costs provided to Entity A, amounting to $30,000. Entity A disputed the amount. Agency A reviewed all records and calculations of escort hours provided to Entity A and assessed that Entity A has no valid grounds for dispute.
Agency A performed appropriate initial recovery actions but is still unable to recover costs from Entity A. Agency A has the option to refer the debt to a mercantile agent or take legal action.
In this instance, it is reasonable for Agency A to take legal action due to the significance of the amount and it is unlikely that the debt will be recovered through a mercantile agent given Entity A has already disputed and refused to pay the amount.



[bookmark: _Toc167798473]Referral to mercantile agent, or equivalent entity or agency staff
Referral to mercantile agent, or equivalent entity or agency staff is economical if the cost of recovery through mercantile agent or equivalent is lower than the value of the debt. 
All agencies and government business divisions are required to utilise the across government contract for debt resolution services except for:
· debts resulting from legislation such as:
· infringements
· fines and penalties
· self-managed agencies (can still use the contract but not mandatory).

The contract includes a panel of appropriately licensed mercantile agents for the management, collection and resolution of unpaid debts arising from the Territory’s normal business and commercial transactions. It does not replace actions undertaken by the DCDD accounts receivable team or an agency, it provides a mechanism to refer a debt to a contractor for further management, collection and resolution.

The contract is established with the following debt categories:
· category A - debts from standard commercial transactions, including with Territory employees (e.g. salary overpayments) and external customers
· category B - debts from ineligible Medicare patients.

Refer to NTG Central - Debt Resolution Services or contact Across Government Contracts for more information on the contract.

When referring debts to a mercantile agent, an agency should:
· provide and set clear instructions and expectations with the mercantile agent including: 
· recovery actions to be taken 
· what repayment arrangement the mercantile agent can enter into (that is, in accordance with the process and approval requirement of the TD)
· actions that require prior approval from agency
· reporting requirements
· review debts referred to the mercantile agent and monitor progress of recovery of debts in a timely manner
· monitor performance and service delivery of the contractor based on expectations set.


	Important note: 
Process and approval requirements for write offs, waivers and postponements apply to debts referred to mercantile agents.
When referring debts to mercantile agents, agencies should provide clear instructions to the mercantile agent to ensure process and approval requirements are still complied with.



Where available, an agency may opt to use its own staff resources to perform the additional recovery process that a mercantile agent would usually do including, but not limited to:
· conducting searches to confirm address, contact details and financial credibility
· sending a letter of demand to the debtor 
· attempting to make contact with the debtor through phone, email, short message service (i.e. SMS or text messaging) or other means
· conducting field visits to a customer’s residence to serve documents or communicate with a customer if previous communications were not successful.
Further recovery actions after unsuccessful recovery through a mercantile agent
If referral to mercantile is uneconomical or unsuccessful, an agency must assess the debt for write off or perform further recovery actions depending on the total amount owed by the debtor.
The table below shows further recovery actions an agency may undertake if money is not recovered through a mercantile agent or equivalent.
	Thresholds (total amount owed by the debtor)
	Further recovery actions

	Less than $10,000
	· send monthly statements or attempt to make monthly contact with debtor to recover the debt up to 3 years from the start date

	$10,000 up to $25,000
	· send letter of demand to the debtor to recover the debt and notify debtor that legal action will be taken if no payment is received
· if not recovered through letter of demand, take legal action through Northern Territory Administrative Tribunal (NTCAT)
Refer to information below on legal action to recover the debt.

	Greater than $25,000
	· send letter of demand to the debtor to recover the debt and notify debtor that legal action will be taken if no payment is received
· if not recovered through letter of demand, take legal action to recover the debt in consultation with the Solicitor for the Northern Territory (SFNT) or agency’s legal unit, where available
Refer to information below on legal action to recover the debt.







	Important note: 
Legal action after unsuccessful recovery through a mercantile agent
Where an agency opts to continue pursuing the debt through a mercantile agent and the value of the debt is $10,000 or more, the agency may still need to take legal action to recover the debt if recovery through mercantile agent is unsuccessful. Relevant process is further discussed below.



[bookmark: _Toc167798474]Legal action to recover the debt
a. Letter of demand
Legal action to recover starts with a letter of demand.
A letter of demand acts as a final warning to the debtor that they must pay an outstanding debt before you take formal legal action. This letter can be used as evidence that you made every effort to settle the matter, and only used legal proceedings as a last resort.[footnoteRef:3] [3:  Adapted from https://www.business.qld.gov.au/running-business/finance/improve-performance/managing-debtors] 

It also gives opportunity to put the agency’s concerns in writing and gives other party a chance to fix it before further action is taken.[footnoteRef:4] [4:  Adapted from https://business.gov.au/people/disputes/write-a-letter-of-demand] 

	Important note: 
An agency must ensure that the agency has the right to take legal action prior issuing a letter of demand to the debtor.



 A letter of demand should state:
· the words 'letter of demand' in the title
· the name of the parties (e.g. the Northern Territory of Australia through its Agency the Department of the Attorney-General and Justice and the name of the debtor) 
· details of the debt (that is, amount, date of transaction, date it was due)
· when the debtor needs to pay the debt
· a clear notice that legal action may be taken if the debt is not settled at specified date.

Letter of demand should also be accompanied by a copy of invoice, payment reminders and any other documents to support the debt and efforts made to recover the debt.

Prior to sending letter of demand, an agency should check the following:
· Does it include precisely accurate information? Could anyone say that something in the letter is false or misleading?
· Does it inform the other party of any action you’re not willing to take? (You should only mention action that you’re prepared to take.)
· Have you signed and dated it?
· Have you kept a copy of the original documents and the signed letter of demand?
Make sure you send the letter by registered post and that you request a 'signed proof of delivery' card. Keep this card in case you need it as evidence in court later. [footnoteRef:5] [5:  Adapted from https://business.gov.au/people/disputes/write-a-letter-of-demand] 

If the letter of demand does not result in the successful recovery of the debt, an agency must proceed with legal action to recover the debt. Legal action can be taken through the Court or Tribunal.
b. Court or Tribunal?[footnoteRef:6] [6:  Adapted from Mary Hawking (2016) NT Law Handbook] 

Where an action for recovery of a debt is heard (that is, in the Supreme Court, the Local Court or the NTCAT) depends on the size of the debt involved: 
· claims up to $25,000 (also known as ‘small claims’) should be first heard in NTCAT, noting that certain matters may be transferred to the Local or Supreme Court
· claims over $25,000 to $100,000 are heard in the Local Court
· claims over $100,000 should be heard in the Supreme Court.

Small claims
SFNT does not generally provide legal advice, or representation in relation to matters involving small claims debt recovery, unless the matter:
· raises whole of government legal issues (which will need to be properly articulated) 
· contains complex and or disputed facts (especially where the other party has engaged lawyers), or 
· involves some complex legal issue which requires assistance, such as interpreting legislation relevant to the claim (in that circumstance, SFNT may assist in giving advice about resolving the legal issue but would not necessarily take over the whole matter).
As such, agencies should take small claims to NTCAT in the first instance. 
The NTCAT is a super tribunal for the Northern Territory. It was set up to help people quickly resolve disputes that would otherwise have been dealt with by the courts or other boards and tribunals. The tribunal:
· is easily accessed by the public
· resolves disputes quickly, using mediation and alternative dispute resolutions where possible
· uses straightforward language
· keeps costs to a minimum
· is responsive, especially to people with special needs.[footnoteRef:7] [7:  Adapted from https://nt.gov.au/law/courts-and-tribunals/northern-territory-civil-and-administrative-tribunal-ntcat] 


Lawyers are permitted in most cases but usually are not necessary.
In most matters NTCAT will attempt to assist the parties to reach a negotiated resolution of their dispute (at what is called a compulsory conference). Where parties are unable to reach agreement, the matter will proceed as soon as possible to a hearing.[footnoteRef:8] [8:  Adapted from Northern Territory Civil and Administrative Tribunal, NTCAT] 

The following chart presents a snapshot of the NTCAT process.

Refer to NTCAT website for more information about the process.
Claims over $25,000
An agency must consult with SFNT or agency’s legal unit where available, for legal actions to recover claims over $25,000. 
Where an agency’s internal legal unit has capacity and expertise, the internal legal unit may handle the legal action at the agency’s discretion. 
The following chart and information provide a snapshot of SFNT process, and applies where an agency opts to consult with SFNT.

Agencies should complete a request for legal services form and seek approval from appropriate delegate, depending on the urgency of the matter. All requests for legal advice or assistance are to be submitted by email to LegalServices.SFNT@nt.gov.au or to agency’s internal legal unit, where available. 
The request will either be allocated to an SFNT lawyer, or outsourced to a private legal provider.
If an SFNT lawyer actions your request, it will be allocated depending on:
· its complexity
· priority
· existing capacity of SFNT.
Refer to Request legal service page in NTG Central for more information or contact SFNT through details below.
Email: legalservices.sfnt@nt.gov.au
Phone: 08 8935 7847
Out of court settlement
During the legal process, parties may consider and or agree on an out of court settlement to resolve the matter rather than continue with the legal proceedings. Where an out of court settlement results in an amount payable to the Territory that is lower than the debt, the portion of the debt which will not be recovered is considered a debt forgiveness or cancellation. Thus, an agency must seek approval to waive the unrecoverable portion of the debt prior to entering into an out of court settlement with the debtor. Refer to section 6 of this guidance document for more information on waivers.
[bookmark: _Toc167798475]Loss or debt - property owing to the Territory or agency
[bookmark: _Ref110851452]For the purpose of the TD, property is split into three categories:
a. loss - property that is lost and cannot be recovered
b. loss - property that is deficient, unserviceable, condemned, abandoned and obsolete
c. debt - property owing to the Territory or agency
Refer to Attachment B – Examples of transactions of loss or debt for each recovery process category for further information on the type of transactions which fall into each category.
The start date for the recovery of property is one of the following:
a. the date of delivery and or receipt as stated in any of the following, whichever is applicable:
· relevant legislation
· written contractual agreement with or any documentation provided by the debtor (for example, grant, lease or rental agreement)
· relevant purchase, delivery or shipment documentation provided by the debtor (for example, invoice, shipping slip or delivery docket)
b. or the date the agency confirmed the circumstances of the loss related to property.
[bookmark: _Ref100585205][bookmark: _Ref110848364]An agency must pursue recovery of property in accordance with Appendix C – Recovery of property to the TD.
Where the recovery of property is covered under legislation other than the FMA or contractual agreements, agencies should conduct recoveries in accordance with relevant legislation or contractual agreement.
Recovery of property may be done through:
· receipt of property from the debtor
· repair of property by the debtor
· recovery of financial loss from the debtor in lieu of receipt or repair of the property.
The table below shows recovery actions for property depending on categories of loss or debt.
	Category
	Initial recovery actions

	Loss - property is lost and cannot be recovered
	· where there is legal right, recover financial loss from the debtor in accordance with Appendices B.1 and B.2 of the TD 

	Loss - property is deficient, unserviceable, condemned, abandoned or obsolete
	· within 5 business days after the start date, inform the debtor in writing and seek repair or replacement of property
· within 60 days from start date, follow up with the debtor, seeking repair or replacement of property

	Debt - property owing to the Territory or agency
	· within 5 business days after the start date, inform the debtor in writing and seek recovery of the property
· within 60 days from start date, follow up with the debtor, seeking recovery of property



The agency may also consider entering into a postponement arrangement with the debtor to recover the property. Refer to section 5 of this guidance document for more information on the postponement process and approval requirements.
If the property is not recovered through the above recovery actions, the agency must recover financial loss from the debtor where legal right to recover exist, otherwise, seek approval to write off the property.
Recovery of financial loss in lieu of receipt or repair of property
Where financial loss related to property is legally recoverable from the debtor, an agency must:
· in accordance with Appendices B.1 and B.2 – Recovery of money to the TD, recover financial loss equal to the value of property
· seek approval to write off property
· write off property from agency’s accounting records and record write off on register of losses, if approved.
For the purpose of the TD, value in relation to property is determined in the following order:
a. [bookmark: _Ref149829902]the carrying amount of the property in the agency’s accounts, else
b. [bookmark: _Ref149829908] consideration paid by the Territory or agency for the property, else
c. the lower of the:
i. current market price that the Territory or agency will pay to replace the property, or
ii. estimated cost to repair the property at the time of recovery.
[bookmark: _Ref130825254][bookmark: _Toc167798476]Write offs
[bookmark: _Toc167798477][bookmark: _Ref96962535]Write off explained
[bookmark: _Ref519670173]For the purpose of the TD, write off means to exercise the power under section 35(1) of the FMA to remove loss or debt from the accounting records of the Territory or agency. 
Generally, write off does not extinguish the Territory or agency’s right to recover loss or debt at a future date, nor does it absolve the agency from taking action to recover an amount previously subject to a write off when circumstances change. This could occur, for example, when a debtor, whose whereabouts were previously unknown, is located. In contrast to a write off, a decision to waive a loss or debt extinguishes the Territory or agency’s right to recover and cannot be reversed.
Where it becomes known that a debt that had been written off becomes recoverable, the debt must be re-instated (that is, the debt write-off is to be reversed) in the accounts of the agency and recovery action commenced or resumed.
	Important note: 
Agencies must properly assess if the transaction is considered as write off or waiver prior to seeking approval from the Treasurer or delegate.
Refer to Attachment D – Write off vs Waiver for a summary of differences between a write off or waiver and section 6 of this guidance document for more information on waivers.


Write off vs Loss allowance (expected credit losses)
It is also important to differentiate between a write off under the FMA and accounting requirements to provide a loss allowance for expected credit loss on debts.  
In accordance with the requirements in TD on Receivables, an agency is required to provide an allowance for expected credit losses (ECL) when amounts due are unlikely to be collected.  This practice:
· facilitates the recognition of an expense (doubtful debts expense) and corresponding provision for allowance in the balance sheet when the debt becomes doubtful, and
· reduces the carrying amount of the debt to estimated recoverable amount but does not remove the debt from the accounting records, and does not require approval under the FMA.
In contrast, the write off removes the balance of the debt from accounting records once approved under the FMA.
[bookmark: _Toc167798478][bookmark: _Ref130820328][bookmark: _Ref149725934]Write off - approval process
Write offs can be approved in accordance with either:
a. legislation other than the FMA
b. or section 35(1) of the FMA by either:
i. [bookmark: _Ref93647562]the Treasurer 
ii. or a person delegated with the Treasurer’s power under section 35(1) of the FMA subject to satisfying all of the following: 
1) the conditions for write off set in paragraphs 31; and 32 or 33 of the TD 
2) the value and nature of the write off is within the delegate’s authority set in the delegation of Treasurer’s Powers to Write Off, Waive or Postpone.
Requests to the Treasurer to write off a loss or debt must be aggregated; and sought on a quarterly or annual basis but no later than 31 May, unless alternative timing is agreed with the Department of Treasury and Finance (DTF).
Requests to the Treasurer to write off a loss or debt must be accompanied with all of the following:
a. ministerial endorsement
b. details of the write off, including but not limited to the following: 
i. name of the debtor, including information on whether the debtor is an employee or external to the Territory
ii. category the loss falls under: 
1) irrecoverable amounts payable to the Territory or an agency 
2) losses or deficiencies of money
3) lost, deficient, condemned, unserviceable, abandoned or obsolete property
iii. value of loss or debt to be written off
iv. nature and circumstances of the loss or debt to be written off
c. detailed costs associated with writing off the debt, and
d. detailed reasons why write off is the most appropriate course of action. 
	Important notes: 
Conditions for write off not met
If the agency has not satisfied conditions for write off of money, the agency may follow the process and approval requirements for waivers.


[bookmark: _Ref520275236][bookmark: _Toc522610042][bookmark: _Ref149735012]Where an agency has sought to write-off, postpone or waive a loss or debt, and the request is not approved, the agency should consider the following:
· seek to recover the loss or debt
· for property:
· pursue other methods of disposal in accordance with TD on Property, plant and equipment (if applicable)
· repair or improve the asset to bring the asset to working order or intended use
· repurpose the asset.
[bookmark: _Toc158130465][bookmark: _Toc158205316][bookmark: _Toc158803401][bookmark: _Toc158970561][bookmark: _Toc158130466][bookmark: _Toc158205317][bookmark: _Toc158803402][bookmark: _Toc158970562][bookmark: _Toc158130467][bookmark: _Toc158205318][bookmark: _Toc158803403][bookmark: _Toc158970563][bookmark: _Ref158206443][bookmark: _Toc167798479]Value of write off
An agency must use the following values in determining the value for write off, at the time the write off is being sought: 
· the actual amount owed by the debtor
· the carrying amount of the property in the agency’s accounts 
· GST exclusive amount, unless advised otherwise.
Also, an agency must consider the total value of an individual matter. For the purposes of the TD, a ‘matter’ refers to the thing, set of circumstances or event giving rise to the write off. Consequently individual items to be written off could each be considered separate matters or grouped together as a single matter depending on the circumstances leading to the need for the write off. The grouping of items is not conditional on the likeness or number of such items but on whether or not the items are linked together by a particular event. In determining what constitutes an event and which items are linked together, judgment should be exercised.
	[bookmark: _Ref149919131][bookmark: _Ref149919150]Example 5: Value of individual “matter”

	The following examples may assist:
a. An agency performed an inventory stocktake where it identified that different items need to be written off. The write off of the various items would be considered as a single matter for write off purposes since the items are linked by a single event which is the stocktake.
b. A fire destroys various items of property, the loss of these items would be considered a single matter for write off purposes since they are linked together by the event of the fire.
c. A debtor owes money to the agency arising from multiple transactions. The debtor went into liquidation during the financial year and all debts owing from the debtor are deemed irrecoverable. Write of the debts is considered as single matter even if they arose from multiple transactions as they are linked together by the bankruptcy of the debtor.


[bookmark: _Toc161314678][bookmark: _Toc161315009][bookmark: _Ref152053674][bookmark: _Toc167798480]Conditions for write off - general
[bookmark: _Ref131151139]A delegate of an agency can only approve write off where a debt is deemed irrecoverable for one of the following criteria:
· an agency has made all reasonable attempts to recover the loss or debt in accordance with recovery actions outlined in the relevant appendices of the TD, or
· the Territory or an agency has no legal right to recover loss of property from a debtor.
[bookmark: _Ref149725898][bookmark: _Toc167798481]Additional conditions on delegate’s power to write off – money owing to the Territory or agency that is deemed irrecoverable
Where an agency deemed the loss or debt as irrecoverable, a delegate can only approve a write off of money if all of the following conditions are satisfied:
a. At any time during the recovery process, an agency determined one of the following:
i. The debtor is: 
1) bankrupt or in liquidation and the debt has been released or extinguished after bankruptcy or liquidation
2) deceased
3) or cannot be located.
ii. The debt:
1) has passed the period of limitation as prescribed in the Limitation Act 1981 (NT)
2) debt is deemed uneconomical to pursue, or
3) debt can be written off in accordance with legislation other than the FMA
iii. Legal proceedings have proven unsuccessful.
b. the agency  has no amounts owed to the debtor against which the debt can be offset, where there is a legal right or written agreement to offset debts.
[bookmark: _Toc167798482]Debtor is bankrupt or in liquidation and the debt has been released or extinguished after bankruptcy or liquidation
Insolvency is when a company or person can't pay debts when they are due. Bankruptcy and liquidation are insolvency procedures for an insolvent person and body corporate, respectively. 
Bankruptcy
Bankruptcy is a legal process where a person is declared insolvent. A bankrupt person obtains protection from further action by most unsecured creditors.
An insolvent person can either file for voluntary bankruptcy or be declared bankrupt through a court process. Bankruptcy can release a person from most but not all debts. The following are examples of debts that are not covered by bankruptcy:
· court imposed penalties and fines
· child support & maintenance
· HECS & HELP debts (government student loans)
· debts incurred by debtor after your bankruptcy begins
· debts incurred by fraud
· unliquidated debts (e.g. a debt where debtor and creditor are yet to determine the amount). [footnoteRef:9] [9:  Adapted from Australian Financial Security Authority www.afsa.gov.au bankruptcy] 

Liquidation
The liquidation of an insolvent company allows an independent registered liquidator (the liquidator) to take control of the company so its affairs can be wound up in an orderly and fair way to benefit creditors.
The role of the liquidator in a creditors’ voluntary liquidation (that has not adopted the simplified liquidation process) and a court liquidation is to:
· protect, collect and sell the company’s assets
· investigate and report to creditors about the company’s affairs
· enquire into the failure of the company, and possible offences by people involved with the company, and report to Australian Securities and Investment Commission (ASIC)
· distribute money from the collection and sale of assets after payment of the costs of the liquidation, including the liquidator's fees and subject to the rights of any secured creditor
A liquidation comes to an end when the liquidator has realised and distributed all the company’s available property and reported to ASIC.[footnoteRef:10] [10:  Adapted from Australian Securities and Investment Commission (2023) https://asic.gov.au liquidation-a-guide-for-creditors] 

Prior to write off, an agency or other entity acting on behalf of the agency should ensure that the loss or debt is covered by and has already been released or extinguished through the bankruptcy or liquidation, which generally happens when the debtor is discharged from bankruptcy or liquidation process and the process has ended.
The agency should also consider the impact of the bankruptcy or liquidation in the assessment of its expected credit losses (ECL).
Agencies should liaise with DCDD to ensure required processes are followed and confirm if their debt can be set-off against any outstanding payables to the same party under the Bankruptcy Act 1966. Refer to section 4.4.8 set-off of debts for further guidance and information.
[bookmark: _Toc167798483]Debtor is deceased
It is not mandatory for agencies to seek recovery of loss from deceased estate, however, an agency may perform additional recovery action at the agency’s discretion when deemed appropriate. 
When a person dies, everything they own forms their estate. A deceased estate is administered by an executor. 
Administering an estate involves finalising everything relating to the assets of the deceased person’s estate. This includes managing all the financial and legal issues, closing bank accounts, making sure all debts are paid and assets accounted for.
If the estate does not have enough funds to settle debts, the executor will sell property and use the sales proceeds to pay the debts. If the funds is still not enough after all the assets are sold, it may not be required to pay the remaining debts.
[bookmark: _Toc167798484]Debtor cannot be located
Where an agency has pursued recovery of the loss, including through mercantile agent where applicable, but are unable to contact or locate the debtor, an agency is deemed to have no control over the recovery of the loss.
An agency must be able to demonstrate its attempt to contact and locate the debtor prior to seeking to write off of debt.
[bookmark: _Toc167798485]Debt has passed the statute of limitations as prescribed in the Limitation Act 1981
Statute of limitations is a law prescribing a maximum period of time to initiate a legal right and or action. In the Northern Territory, the relevant legislation is the Limitation Act 1981 (NT). Statute-barred debts are debts in relation to which a statutory limitation period has expired.
Under the Limitation Act 1981 (NT), the limitation period for creditors to take legal action against debtor is generally three years. 
Limitation period starts to run from the date when the debtor:
· should have made the payment (i.e. generally the due date)
· made last payment
· or acknowledges the debt in writing (including acknowledgement from debtor’s representative).
An agency should use the most recent of the above events and count three years. If three years has expired, the debt is statute barred.[footnoteRef:11]  [11:  Adapted from Mary Hawkins (2016), NT Law Handbook] 

To have the effect of re-setting the clock, an acknowledgment must: 
· be made by the debtor or a properly authorised agent of the debtor 
· be written and signed, and 
· constitute a clear acknowledgment that the debt exists and is unpaid. 
In Northern Territory, a limitation period cannot be re-started once it expires. [footnoteRef:12] [12:  Adapted from Australian Securities and Investment Commission (2005) asic.gov.au statute barred debts report] 

Where the debt arose from a judgment (i.e. the court decision) against the debtor or related to mortgage, the limitation period is 12 years. 
In all jurisdictions other than New South Wales, after the limitation period expires, the legislation operates ‘to bar the remedy rather than the right’. [footnoteRef:13] This means that the debt remains owing, but the legislation limits the enforcement options available to the creditor. Therefore, limitation period applies to the commencement of legal action.  It does not apply to recovery actions performed out of court proceedings. As such, apart from through legal action, the Territory or agency can still attempt to recover the money from the debtor beyond the prescribed limitation period.  [13:  Adapted from Australian Securities and Investment Commission (2005) asic.gov.au statute barred debts report] 

However, when agencies are recovering statute barred debts, agencies must be mindful to prevent unconscionable conduct through:
· providing information to a debtor about the debt, either because the debtor requests that information, is clearly looking for that information, or because the circumstances mean that it would be unreasonable to withhold that information
· ensuring that a debtor who is unaware that a debt is statute-barred is not unfairly induced to make a payment or provide a written acknowledgement of the debt, either to settle the debt or to re-start the clock
Also, agencies must not threaten action (legal or otherwise) that you are not legally permitted to take, do not have instructions or authority to take, or you have no intention to take. How legal action is threatened or taken can, in certain circumstances, amount to misleading or deceptive conduct, unconscionable conduct or harassment.[footnoteRef:14] [14:  Adapted from Australian Competition and Consumer Commission (2021) Debt collection guideline: for collectors and creditors] 

Where the only option left to recover is through legal proceedings the statutory timeframe for debt recovery has expired, no further action may legally be taken to recover it. If court proceedings are started to recover a statute-barred debt, the debtor will be entitled to file a defence pleading expiration of the limitation period. This will be a complete defence to the claim, and if successful, will prevent judgment being obtained against the debtor. [footnoteRef:15] [15:  Adapted from Australian Securities and Investment Commission (2005) asic.gov.au statute barred debts report] 

As such, an agency may seek to write off stature-barred debts. However, agencies should not refuse payments willingly made by the debtors. Since the Territory or agency does not have existing right to forego, the debt is written off and not waived.
It is better practice for an agency to have a process in place to determine if the debt is statute barred or otherwise which include but not limited to:
· develop a schedule of different categories of debts with corresponding applicable statutory limitation period
· regular review of outstanding debts which includes identification of statute barred debts
· assessment of status of debt prior to referral to mercantile agent, and
· consultation with the Solicitor for the Northern Territory, where the nature and circumstances of debt is complex or if the agency is unsure which statutory limitation period applies.
[bookmark: _Toc167798486]Debt is deemed uneconomical to pursue
Uneconomical to pursue refers to a circumstance where a reasonable estimate of direct costs that will be incurred by the Territory or agency in recovering the loss is greater than the value of the loss or debt.
While outstanding debts or lost assets should be actively pursued and subject to a level of recovery action, agencies should consider the costs of undertaking further recovery action commensurate to the value of the loss or debt.

	Important note: 
Agencies should only consider costs directly attributable to the recovery action. Direct costs generally relates to mercantile agent and legal fees. It does not include employee and administrative costs already being incurred by the agency regardless if the recovery action is taken or not.



The following are examples of circumstances where the loss may be deemed as uneconomical to pursue:
· it is not cost effective to collect or recover the debt (normally would only apply to lower value debts), for example:
· debts with total amount due from a debtor of less than $500: 
· are not required to be referred to mercantile agent
· if the debt is outstanding for over 12 months from the start date, an agency should assess if it is still economical to pursue recovery, otherwise, consider write off or waiver
· debts with total amount due from a debtor of less than $10,000: 
· are not required to be progressed to legal action
· if the debt is outstanding for over three years from the start date, an agency should assess if it is still economical to pursue recovery, otherwise, consider write off or waiver
· prior legal proceedings through courts or legal advice received would prove that the outcome will most likely to be unsuccessful or that the likely costs of legal action is higher than the amount of the debt.
An agency should be able to demonstrate and support its assessment that the debt is uneconomical to pursue and eligible for write off.
[bookmark: _Toc167798487]Debt can be written off in accordance with legislation other than the FMA
Write off of money owing to the Territory or agency may be covered by legislations other than the FMA, for example: 
· write off of fines and penalties under the Fines and Penalties (Recovery) Act 2001)
· remission of fees and charges under the Medical Services Act 1982
· remission of rent payable under the Crown Lands Act 1992.
Where write off of money is covered by legislation other than the FMA, the provisions of the other legislation takes precedence. Therefore, an agency may seek approval to write off money in accordance with the relevant legislation.
[bookmark: _Toc158205328][bookmark: _Toc158803413][bookmark: _Toc158970573][bookmark: _Toc158205329][bookmark: _Toc158803414][bookmark: _Toc158970574][bookmark: _Toc167798488]Legal proceedings have proven unsuccessful
In the event that an agency has taken legal action to recover the loss or debt, and tribunal or court decision resulted in unsuccessful recovery, an agency may seek to write off the debt.
[bookmark: _Toc163046663][bookmark: _Ref137737999][bookmark: _Toc167798489]Set-off of debts
Set-off is a mechanism whereby one party, party A, can apply a debt owed to them by another party, party B, to discharge all or part of a debt owed to A by B. The result is either that the debt is fully discharged, or a sum remains which represents the balance of the debt owed by one of the parties to the other. 
Right to set-off debts can arise from statutory schemes or written agreement between parties to offset debts.
The following are examples of statutory schemes where set-off may also be applicable:
· section 86 of the Bankruptcy Act 1966 (Cth) set-off is allowed if there is mutual dealings between a bankrupt person and the other party
· section 553C of the Corporations Act 2001 (Cth) which applies to insolvent companies
· Fines and Penalties (Recovery) Act 2001 establishes the Fines Recovery Unit, which is the Territory’s debt collection agency involved in the enforcement of court fines and penalties imposed by way of infringement notices. Sections 111 and 112 of this Act also provides for how surplus money received is to be dealt with.
Set-off arrangements can also be created by contract. A contractual right of set off arises from an agreement entered into by parties and would generally be enforceable as any terms of a contract would, that is, based on express terms, by implication, from course of conduct or by custom. Therefore, if the right of set-off arises from a contract or agreement entered into by the Territory or agency with another party, then the term of such contract or agreement would dictate the offsetting of any debts or liabilities.
[bookmark: _Ref97123881][bookmark: _Toc167798490]Additional conditions on delegate’s power to write off – property owing to the Territory or agency that is deemed irrecoverable
[bookmark: _Ref131151149][bookmark: _Ref96338923]Where an agency has deemed the property as irrecoverable, a delegate can only approve a write off of property if during the recovery process, the agency has determined that the property, meets one of the following conditions: 
a. lost and cannot be recovered
b. deficient, unserviceable, condemned, abandoned or obsolete
c. can be written off in accordance with legislation other than the FMA
d. deemed uneconomical to pursue.
Deficient, unserviceable, condemned, abandoned or obsolete
	Condition
	Definition
	Example

	Deficient
	defective or damaged
	· damaged housing properties
· faulty goods or inventories
· expired food or products

	Unserviceable
	incapable of being put to use
	· destroyed or old equipment or vehicle that cannot be repaired

	Condemned
	officially declared as unfit for use
	· building that is seized, closed or restricted by authorities

	Abandoned
	deserted, inhabited or unused asset
	· abandoned housing properties or buildings

	Obsolete
	outdated
	· obsolete information and communications technology equipment




	Important note: 
Where a loss involves property, plant and equipment and the value of that property is recovered but not the property itself, write off action under section 35(1) of the FMA is still required.


As detailed in section 2 of this guidance document, the write off of an item of property, plant and equipment may be distinguished from the following actions which do not require approval to write off approval under the FMA:
· the revaluation of an asset to its fair value
· the write down of an asset to its recoverable amount (impairment loss) 
· loss on sale or disposal of a property, plant and equipment made in accordance with TD on Property, plant and equipment.
[bookmark: _Ref140066537][bookmark: _Ref140066635][bookmark: _Toc167798491]Postponements
[bookmark: _Toc167798492]Postponement explained
For the purpose of the TD, postpone means to exercise power under section 35(2)(a) of the FMA to defer full or partial recovery of money or receipt of property, including entering into a repayment plan with the debtor to recover a loss or debt, excluding alternative payment arrangements.
In practice, most postponements relate to recovery of money rather than property. Postponement of recovery of money usually involves entering into a repayment arrangement with the debtor. It may relate to all or part of a loss or debt.  A postponement legally changes the underlying nature and terms of a debt, irrespective of the value recorded in the accounting records.  
In comparison to a waiver where there is permanent forgoing of the right of the Territory or agency, postponement is only temporary and defers the right of the Territory or agency to recover and the debt remains in the Territory or agency’s accounting records.
Generally, for a postponement to be an appropriate course of action the debtor should be able to demonstrate exceptional circumstance that lead to an inability to pay the loss or debt at the due date. In addition, there should also be a likelihood that granting the postponement will increase the overall probability of some or all of the loss or debt being recovered. 
Circumstances where it may be beneficial or appropriate for an agency to seek to have a debt postponed include, but are not limited to situations where:
· A natural disaster or a major unforeseen event has impacted a debtor’s capacity to make debt repayments based on the original due date of the debt.  Postponing the repayment of the loss or debt to a reasonable period from the original due date would facilitate recovery of the debtors business, while increasing the chances of the debtor making future debt repayments.
· A debtor may be under receivership and endeavouring to trade its way out of financial difficulties.  The receiver may request that the terms of a debt be amended and repayment postponed for a set period of time, so as to enable the entity to repay the debt in the future.  
· A debtor is not currently in a financial position to pay the amount owed, it would be appropriate to negotiate a debt repayment plan that will allow the debtor to pay the debt in instalments.  
Formally postponing the repayment of an amount will also assist in deferring the dates when debts become statute barred under the Limitation Act 1981 (NT). 
Postponements are not appropriate for absentee or missing debtors as the agreement of the debtor is implicit to a postponement.  The agreement of the debtor is essential as any change to the terms of the original transaction requires the agreement of both parties. 
[bookmark: _Ref166142088][bookmark: _Toc167798493]Postponement – approval process
[bookmark: _Ref110853121][bookmark: _Ref100041734]Postponements can be approved in accordance with:
a. legislation other than the FMA
b. [bookmark: _Ref110853330]or section 35(2)(a) of the FMA by either:
i. the Treasurer
ii. [bookmark: _Ref93649536]a person delegated with the Treasurer’s power under section 35(2)(a) of the FMA subject to meeting conditions set in paragraphs 38; and 39, 40 or 41 of the TD.
[bookmark: _Ref149736641]A delegate must not postpone a loss arising from criminal conduct.
At any time during the recovery process, a delegate of an agency may postpone recovery of money, subject to conditions set in the TD.
The delegation of Treasurer’s power to postpone under section 35(2)(a) of the FMA is categorised as follows:
· Short term postponement power – postponement for a term up to 12 months from original due date
· Long term postponement power – postponement for a term exceeding 12 months from original due date
Long term postponement power is subject to further conditions, as discussed in section 5.3 below.
Refer to Attachment E –Postponement approval for process flow when seeking an approval to postpone.
Requests to Treasurer to postpone recovery of a loss or debt must be accompanied with all of the following:
a. ministerial endorsement
b. details of the postponement, including but not limited to:
i. name of the debtor, including information on whether the debtor is an employee or external to the Territory 
ii. original due date for the loss or debt postponed
iii. nature and circumstances of the loss or debt postponed
iv. value of loss or debt postponed
v. terms of the postponement, including schedule, amount and total period
c. detailed costs associated with postponing the debt, including fringe benefit tax implication where applicable
d. detailed reasons and justification as to why postponement is the most appropriate course of action.
[bookmark: _Ref103696462][bookmark: _Ref100041748]Once approved, all repayment arrangements related to postponements must be agreed between the agency and the debtor in writing.
	Important note: 
Postponement requirements included in the TD also apply to repayment arrangements entered into by an entity acting on behalf of the agency, including mercantile agents.



[bookmark: _Ref151798588][bookmark: _Toc167798494]Conditions on delegate’s power to postpone - money
[bookmark: _Toc167798495]Short term vs Long term postponement power -money
The table below summarises the differences between short term and long term postponement power for recovery of money.
	Postponement power
	Conditions - period 
	Who can approve?

	Short term
	Up to 12 months from due date
	· Accounts receivable manager within DCDD, where DCDD is acting on behalf of a client agency. 
· Accountable officer and other high ranking agency staff members (the same as delegates for write off)

	Long term
	Involves a repayment plan with term not exceeding: 
a. 36 months, for recovery of money amounting to $15,000 or less, or
b. 60 months, for recovery of money amounting to more than $15,000 but not exceeding $100,000
	Accountable officer and other high ranking agency staff members (the same as delegates for write off)


Generally, postponements are initiated from a debtor’s request to defer settlement of their debt or propose a repayment arrangement.
A delegate may approve a postponement request subject to conditions presented in the table above. Where a postponement request does not meet the required repayment period, an agency should renegotiate a repayment plan with the debtor that is within the required period.
Any postponement that does not meet the conditions can only be approved by the Treasurer. Agencies should only send request to the Treasurer to postpone recovery of money if: 
· it relates to long term postponement the value of the debt is over $100,00, or
· the agency is unsuccessful on its attempt to renegotiate a repayment plan with the debtor that meets above conditions, and the debtor provided valid justification and evidence to support the requested payment plan.
[bookmark: _GoBack]As mentioned in section 5.2 above, requests to the Treasurer must include reason and justification as to why postponement is the most appropriate course of action. Generally, the following are the acceptable reasons for postponement.
· financial hardship by the debtor, that is debtor is experiencing significant or exceptional circumstances that may affect household income or expenses, or
· financial incapacity, though the debtor is not in financial hardship, the debtor is unable to pay the debt within the required term with consideration to the debtor’s current household income and expenses.
Agencies should request supporting evidence the debtor’s financial hardship or financial incapacity. Examples of supporting evidence are shown in table below.
	Reason
	Supporting evidence

	Financial hardship
	· letter from financial counsellor (or equivalent independent professional)
· medical certificate
· letter from employer
· insurance report
· eviction notice
· letter from bank (mortgagor)

	Financial incapacity
	· letter from financial counsellor (or equivalent independent professional)
· summary of income and expenses



Agencies may utilise the following attachments when requesting information from the debtor and assessing requests from debtor in relation to a postponement.
· Attachment F – Application form template (postponement)
·  Attachment G – Assessment form template (postponement) 
[bookmark: _Toc167798496]Value of postponement
When determining the value of postponement, an agency should assess the total value of debts to be postponed related to a debtor. The table below provides an example of how to calculate the value of a postponement.
	Example: Value of postponement

	Entity A has four outstanding invoices owing to Agency A amounting to a total of $120,000. Each invoice amounts to $30,000 and relates to different transactions. Entity A is experiencing temporary financial hardship and has submitted a request to Agency A to defer the payment of all four invoices to 18 months from the due date. 
Agency A should use the total amount of the four invoices (that is, $120,000) in assessing the appropriate process and approval requirements to follow in postponing the debt. Since the total amount requested to be postponed exceeds $100,000, Treasurer’s approval is required. Agency A cannot seek approval from a delegate for each invoice amounting to $30,000 in this scenario.
If in the above example Entity A only requests to defer payment of two out of four invoices, Agency A should use the total amount of the two invoices (that is, $60,000) in determining the postponement approval process to follow. In this instance, total amount requested to be postponed does not exceed the $100,000 threshold, thus, Agency A may seek approval from its delegate.



[bookmark: _Toc167798497]Conditions on delegate’s power to postpone - property
[bookmark: _Ref104982891]Short term vs Long term postponement power - property
The table below summarises the differences between short term and long term postponement power for the recovery of property.
	Postponement power
	Conditions - period 
	Other conditions 
	Who can approve?

	Short term
	Up to 12 months from due date
	No other conditions
	Accountable officer and other high ranking agency staff members (the same as delegates for write off)

	Long term
	Does not exceed 18 months from due date
	Value
Does not exceed $100,000
Reason
The debtor demonstrates to they are unable to deliver the property due to one of the following unforeseen circumstances:
i. major disaster
ii. criminal conduct that caused damage or loss of property
iii. supply chain issues that are beyond debtor’s control.
	Accountable officer and other high ranking agency staff members (the same as delegates for write off)



[bookmark: _Ref110853362]Value in relation to property is determined in the following order:
a. the carrying amount of the property in the agency’s accounts at the due date, else
b. consideration paid by the Territory or agency for the property, else
c. the lower of the:
i. current market price that the Territory or agency will pay to acquire, construct or replace the property, or
ii. estimated cost to repair the property at the time of recover.
[bookmark: _Toc522610039][bookmark: _Ref97562384][bookmark: _Toc167798498]Waivers
[bookmark: _Toc167798499]Waiver explained
For the purpose of the TD, waive means to exercise the power under section 35(2)(a) to waive the Territory or an agency’s legal right to recover a loss or debt, meaning legal right is extinguished, and recovery of loss or debt cannot be pursued in the future. 
In contrast to write off where the Territory or agency deems the debt irrecoverable due to reasons beyond control, a waiver generally results from Territory or agency’s policy decision to forego the debt. In practice, most waivers relate to money rather than property.  
Waivers will only be appropriate in limited circumstances such as government policy decision or out of court settlements related to legal proceedings.
	  Important note: 
Agencies must assess a transaction to determine if it meets the requirements of a write off or a waiver prior to seeking approval from the Treasurer or delegate.
Refer to Attachment D – Write off vs Waiver for a summary of differences between write offs and waivers and section 4 of this guidance document for more information on write offs.


Waiver of existing debt
In an accounting and reporting context, the nature of a waiver is that an agency is providing a grant to the debtor. 
Where an approved waiver relates to debt that has previously been recorded in an agency’s accounting records, the debt must be written off from the agency’s accounting records to the extent of the amount of the approved waiver.
If no doubtful debts expense has previously been recognised, an agency should remove the value of the debt from its accounting records and recognise an associated grant expense.  
On the other hand, if a doubtful debt expense has previously been recognised, the agency will be required to: 
· reverse the doubtful debt expense and recognise a grant expense
· reverse the debt and corresponding allowance for ECL.
Approval obtained for the waiver of the amount is sufficient and no additional approval is required to write off the debt.
Waiver of future revenue
Where a waiver relates to future revenue, no journal entry is required and the waiver will only be recorded in the register of losses and disclosed in the agency financial statements. This means that no revenue is recognised on the books since when future revenue is waived, there is no future economic benefit expected to flow to the Territory or agency.  As a result, there is also no expense recorded on the books of the Territory or agency.
[bookmark: _Toc167798500]Waivers – approval process
[bookmark: _Ref103779091]Waivers can be approved in accordance with either:
a. legislation other than the FMA
b. [bookmark: _Ref110852046]or section 35(2)(a) of the FMA by either:
i. the Treasurer
ii. [bookmark: _Ref126763159]a person delegated with Treasurer’s power under section 35(2)(a) of the FMA, subject to conditions set in the TD.
Requests to the Treasurer to waive recovery of money or receipt of property must be aggregated and sought on a quarterly or annual basis but no later than 31 May, unless alternative timing is agreed with DTF.
Requests to the Treasurer to waive recovery of money or receipt of property must be accompanied with all of the following:
a. ministerial endorsement
b. details of the waiver, including but not limited to the following: 
i. name of the debtor, including information on whether the debtor is an employee or external to the Territory
ii. value of loss or debt to be waived
iii. nature and circumstances of the loss or debt to be waived
c. detailed costs associated with the waiver, including fringe benefit tax implication where applicable
d. detailed reason and justification as to why waiver is the most appropriate course of action.
Refer to Attachment H –Waiver approval for process flow when seeking approval to waive.
	Important note: 
Fringe benefit implication
Waiver of loss for an overpayment to a current or former employee attracts FBT, thus, an agency should assess the FBT impact when seeking a waiver from the Treasurer.



[bookmark: _Toc167798501]Conditions on delegate’s power to waive
[bookmark: _Ref149142445][bookmark: _Ref126763759]A delegate must not waive right to recover a loss related to any of the following:
a. criminal conduct
b. overpayment to employee
c. receipt of property.
At any time during the recovery process, an accountable officer may approve waiver of recovery of money if all of the following conditions are satisfied:
a. value of the waiver does not exceed 50% of the total amount owing and a maximum of $20,000
b. waiver is due to one of the following reasons:
i. the debtor has demonstrated to the satisfaction of the delegate that the debtor is experiencing serious financial hardship for a period of at least 12 months 
ii. the waiver is for the purpose of an out of court settlement in relation to or legal outcome arising from legal proceedings.
[bookmark: _Toc167798502]Serious financial hardship
Generally, waivers are initiated from a debtor’s request to waive their debt. To enable agencies to properly consider a waiver, a request should include a reason for the waiver supported with relevant documentation.
For the purpose of the TD, agencies should assess a request for a waiver using serious financial hardship criteria. Serious financial hardship for an individual, sole trader or partnership (i.e. a person) differs from a body corporate (i.e. entities such as businesses, organisations, etc.), as presented in the table below.
	Debtor
	Definition

	Individual, sole trader or partnership
	Serious financial hardship for an individual, sole trader or partnership means  reduction of income or increase in expenses, or combination of both, totalling to at least 20% of annual income resulting from any of the following:
a. loss of employment or other source of income
b. housing insecurity
c. significant mental or physical injury or harm
d. serious mental or physical health condition or disability
e. loss of immediate family member
f. a situation that entitles an employee to compassionate leave under section 104 of the Fair Work Act 2009 (Cth) whether or not the person is an employee
g. marriage or family breakdown, including domestic violence
h. major disaster, or
i. other equivalently serious and exceptional situations.

	Body corporate
	Serious financial hardship for a body corporate means reduction of income or increase in expenses, or combination of both, totalling to at least 20% of annual income resulting from adverse impact arising from an unexpected emergency or major disaster.


[bookmark: _Toc167798503]Seeking evidence of serious financial hardship
Agencies should refer to Information Privacy Principles (IPP) for rules on personal data collection and recordkeeping.
Collection
IPP 1.1 provides that a public sector organisation must not collect personal information unless the information is necessary for one or more of its functions or activities. 
In order to comply with IPP1.1, an agency must only collect personal information (including sensitive health information) from an applicant if it is necessary for the purpose of assessing and making a decision on the application, in accordance with the power  to postpone under s35(2)(a)(i) of the FMA.
In addition, IPP 1.3 requires an agency to take reasonable steps to ensure that applicants are aware of certain matters at or before the time of collecting their personal information through the template. These matters include: 
a. the identity of the agency and how to contact it
b. the fact that the applicant is able to have access to the information 
c. the purpose for which the information is collected
d. the persons or bodies, or classes of persons or bodies to which the agency usually discloses information of the same kind
e. any law that requires the particular information to be collected, and 
f. any consequences for the applicant if all or part of the information is not provided.
Sensitive information
IPP 10.1 states that sensitive information may only be collected where the applicant consents to the collection. Sensitive information is defined to include, amongst other things, “health information” which, in turn, is relevantly defined to mean personal information about the physical or mental health of a person or the provision of a health service to a person e.g. medical reports etc.
Agencies may utilise Attachment I – Application form template (waiver) when requesting information from the debtor in relation to a waiver request. 
The template includes:
· sections, information, and declarations required to comply with IPP
· examples of evidence that debtors may provide to support serious hardship and financial status, and
· nature of income and expenses to be considered in assessing a debtor’s financial status.
[bookmark: _Toc167798504]Assessing serious financial hardship
Assessment of a debtor’s serious hardship and financial status should be evidence based, with consideration for the following:
· nature of request and terms of proposed payment plan, including amount and period of repayment arrangement, compared to the debtor’s financial status, based on evidence provided
· the inability of the debtor to repay debt taking into consideration debtor’s income and expenses, and other information or evidence provided by the debtor
· whether the debtor’s financial hardship status is expected to be short or long term, and whether it is expected to be permanent or temporary
· past payment history of the debtor, if available
· potential risk of non-recovery of the debt
· likelihood that the amount of debt will increase in the future.
It is important to perform a timely assessment, and properly manage timeframes and communications with the debtor. Refer to Attachment J – Assessment template (waiver) for the sample assessment form. Agencies may utilise this template when performing a serious financial hardship assessment. The template can also be customised or used as a guide if an agency opts to develop its own processes and templates.
[bookmark: _Toc167798505]Recordkeeping of serious financial hardship information and documents
Use and disclosure
IPP 2.1 provides that an agency must not use or disclose personal information about an individual for a purpose (the secondary purpose) other than the primary purpose for collecting it unless one or more of the exceptions under IPP2.1 apply. 
This means that an agency must not disclose any personal information provided by an applicant in the template and in any supporting documents other than for the purpose of assessing and making a decision on the application (i.e. the primary purpose), unless a relevant exception applies. Some of those exceptions include: 
a. if the information is sensitive information (in this case, health information), where the secondary purpose for using or disclosing the information is directly related to the primary purpose for collecting it and the applicant would reasonably expect the agency to use or disclose the information for the secondary purpose 
b. if the information is not sensitive information, where the secondary purpose is related to the primary purpose for collecting it and the applicant would reasonably expect the agency to use or disclose the information for the secondary purpose
c. if the individual consents to the use or disclosure of the information, and
d. if the use or disclosure is required or authorised by law. 
Data security
IPP 4 requires an agency to take reasonable steps to: 
a. protect the personal information it holds from misuse and loss and from unauthorised access, modification or disclosure, and 
b. destroy or permanently de-identify personal information if it is no longer needed for any purpose. 
IPP 4 would require agencies to store the personal information of applicants in a safe and secure database, and take any other reasonable steps to protect that information from being misused, lost, modified or disclosed, and protected from unauthorised access. Taking reasonable steps to destroy or permanently de-identify the applicant’s personal information when it is no longer needed will also help to ensure its protection. 
Agencies are encouraged to have a policy in place on how the information and documents are stored and maintained with consideration for the following:
· how and where are they going to be stored - e.g. electronically in TRM, drive, system database, or manual filing
· who will have access – should be limited to relevant staff involved in assessing and approving requests
· when and how they should be destroyed – it is recommended that serious financial hardship forms and documents are destroyed in accordance with Record Disposal Schedule – Administrative Functions of the Northern Territory Government, unless: 
· there is an ongoing negotiation or dispute with the debtor
· the records are required for an audit under the Audit Act 1995, or
· it is needed for any other purpose under a legislation or policy.
[bookmark: _Toc167798506][bookmark: _Toc522610040]Treasurer’s approval
The Treasurer has absolute discretion to exercise power to write off, postpone or waive regardless of the conditions and processes set in this TD.
The Treasurer may consider the following factors in making a decision:
· the nature and extent of the loss
· the public interest in pursuing recovery
· the need to send a message of general or specific deterrence
· the resources required to pursue recovery
· the impact on the management of the organisation.
[bookmark: _Toc158803429][bookmark: _Toc158970589][bookmark: _Toc167798507]Management and recordkeeping
[bookmark: _Toc167798508]Management and accountability
[bookmark: _Ref96696969]An accountable officer must establish and maintain adequate procedures and controls in relation to identification, management, recovery, recordkeeping and reporting of losses, write offs, waivers and postponements.
Effective debt and asset management systems and procedures are critical in ensuring that an agency maximises the return from its assets and limits the need for losses, write offs, waivers or postponements.  The following characteristics are indicative of effective systems:
· clear controls over the recognition and accounting for debts including any impairment of those debts
· established debt and loss recovery procedures detailing the stages and processes required
· clearly defined debt management and recovery roles and responsibilities
· maintaining thorough records of all matters relating to the asset or debt and any recovery action proposed and undertaken
· regular monitoring, review and follow-up of existing debts and debts previously subject to write off action where recovery may now be possible
· establishment of systems and controls takes into account the risk of unexpected asset loss or write off, the asset’s value, and the cost of control arrangements.
[bookmark: _Ref128753786]An agency must review and assess recoverability of debtor balances, and reasonableness of ECL on the debtor balances, where applicable, prior to the end of each financial year.
ECL is the estimated value of potential irrecoverable debts over the expected life of the debt.
The write off of an irrecoverable debt or amount owing does not constitute the loss or removal of an agency’s right to recover a debt, nor does it absolve an agency from endeavouring to recover the amount in future.  Thus, while a write off removes the value of a debt from an agency’s accounting records, it does not change the underlying nature of the debt or amount owed.  As the debt continues to legally exist, an agency may be able to instigate future recovery action where the circumstances surrounding the debt change.
The periodic review of write offs that are not statute barred will enable agencies to commence timely recovery action where the circumstances surrounding a debt or amount previously subject to write off have changed.  The degree of administrative effort associated with the review of write offs and the frequency of such reviews should take into account the magnitude of the underlying write off and the anticipated likelihood of future recovery.  At a minimum, all write offs that are not statute barred should be reviewed by agencies at least on an annual basis.
[bookmark: _Toc522610046][bookmark: _Toc167798509]Record Keeping
[bookmark: _Toc161232605][bookmark: _Toc161240292][bookmark: _Toc161314704][bookmark: _Toc161315035][bookmark: _Toc167798510][bookmark: _Ref87541103][bookmark: _Ref93652070]Registers 
An accountable officer of an agency must maintain the following registers: 
a. register of losses, write offs and waivers (excluding loss arising from overpayments to employees) 
b. register of postponements, and
c. register of overpayments to employees.
[bookmark: _Ref120024300]The registers are not required where an agency has never had losses, write offs, waivers, postponements and or overpayments to employees.
It is important that an accurate record of losses, write offs, waivers, postponements and or overpayments to employees exist. Maintenance of register will:  
· facilitate the aggregation of information for disclosure in agency annual financial statements and 
· provide a future reference in relation to all agency losses (write off or waiver, if any).
All losses, write offs, waivers, postponements and or overpayments to employees should be recorded in the relevant register as soon as practicable from the date the loss is incurred or the date the repayment plan related to a postponement is agreed and or approved.
Register of losses, write offs and waivers
This register should capture all losses relating to the following, but excluding those related to overpayments to employees:
· loss arising from suspected criminal conduct
· loss of money
· loss of property, and
· all approved write offs and waivers.
A register of losses, write offs and waivers must include all of the following:
a. name of the debtor, including information on whether the debtor is an employee or external to the Territory public sector
b. the following dates in relation to the loss:
i. date when the loss is incurred (that is, date when loss is confirmed, or date when debt is written off or waived)
ii. date when the loss ceased to exists (that is, date when the loss or debt is subsequently recovered, where applicable)
c. loss category being one of the following: 
i. irrecoverable amounts payable to the Territory or an agency 
ii. losses or deficiencies of money
iii. lost, deficient, condemned, unserviceable, abandoned or obsolete property
d. the characteristics of the loss, including all of the following:
i. nature and circumstances of loss
ii. actual or estimated value of the loss
iii. whether the loss relates to agency or Territory income
e. status of the debt (that is, written off, waived or for recovery)
f. details of approval to waive or write off (that is, approver, date of approval and title of relevant legislation under which loss was written off or waived)
g. whether any report has been made to law enforcement authorities in relation to the loss and date of the report, and
h. reference to supporting documents and or records.
Refer to Attachment K - Register of Losses, write offs and waivers template. Agencies may customise this template to include other information that an agency considers beneficial to understand the circumstances, and monitor the status of the loss.
Register of postponements
This register should capture all approved postponements.
A register of postponements must include all of the following information:
a. name of the debtor, including information on whether the debtor is an employee or external to the Territory public sector
b. the following dates in relation to postponement:
i. original due date for the loss or debt 
ii. estimated due date by which the loss or debt will be fully recovered
c. the characteristics of the loss or debt, including all of the following:
i. nature and circumstances of the loss or debt 
ii. value of the loss or debt 
iii. whether the debt relates to agency or Territory income 
d. terms of the postponement, including schedule, amount and total period
e. details of approval to postpone, including:
i. name of approver and date of approval
ii.  title of relevant legislation under which the postponement was approved, and
f. reference to supporting document and or records.
All approved postponements must be agreed between the agency and the debtor in writing.
Refer to Attachment L - Register of Postponements template. Agencies may customise this template to include other information that an agency considers beneficial to understand the circumstances, and monitor the status of the postponement.
Register of overpayments to employees
This register should capture all overpayments to employees (that is, both current and former employees).
A register of overpayments to employees must include all of the following information:
a. name of the debtor, including information on whether the debtor is a current or former employee
b. the date when the overpayment is confirmed
c. the characteristics of the overpayment, including all of the following:
i. nature and circumstances of the overpayment (that is, cause of the overpayment)
ii. value of the overpayment (that is, original and outstanding amount)
d. status of the overpayment (that is, written off, waived, recovered or for recovery).
Refer to Attachment M - Register of Overpayments to Employees template. Agencies may customise this template to include other information that an agency considers beneficial to understand the circumstances, and monitor the status of the overpayments to employees.
Overpayments to employees should be recorded on the register when the value and circumstances of the overpayment has been confirmed.
Also, repayments plans entered into for invoiced overpayments (i.e. former employees or those on leave without pay for more than 3 months) must also be recorded in the register of postponements.
	Important note: 
Agencies may use the ePOD01 – Outstanding Employee Overpayments (combines both PIPS and GAS overpayments) report as a starting base for the register of overpayments to employees.



The table below provides more on information on which registers a matter should be recorded in and at what point in time.
	Category
	Register of losses, write offs and waivers
	Register of postponements
	Register of overpayment to employees

	Loss arising from suspected or known criminal act
	When the relevant investigative authority has verified that the loss has arisen from a known criminal act or otherwise
	When postponement is approved and agreed with the debtor in writing
	Not applicable 

	Loss arising from overpayment to an employee
	Not applicable
	When postponement is approved and agreed with the debtor in writing

Only applies to invoiced overpayments (i.e. former employees or employees on leave without pay for more than 3 months)
	When the value and circumstances of the overpayment has been confirmed


An agency may also record details of alternative payment arrangements entered into in this register.

	Loss or debt – money owing to the Territory or agency
	If money owing relates to a breakdown of internal control, it is considered a loss when the loss is confirmed
Otherwise, when the money is written off or waived
	When postponement is approved and agreed with the debtor in writing

	Not applicable

	Loss or debt – property owing to the Territory or agency
	If property owing relates to a breakdown of internal control, it is considered a loss when the loss is confirmed
Otherwise, when the property is written off or waived
	When postponement is approved and agreed with the debtor in writing

	Not applicable



[bookmark: _Toc167798511][bookmark: _Ref96696998]Other recordkeeping requirements
Supporting documentation
An agency must obtain appropriate documentation to support all of the following matters, and retain such documents and or records for a specified minimum period, in accordance with the agency’s records disposal schedule: 
a. actions performed by the agency to recover loss or debt owing to the agency
b. approvals to write off, waive or postpone full or partial recovery of loss or debt including how the relevant conditions for approval are satisfied, and
c. the alternative arrangement agreed with the debtor in relation to postponement of recovery of loss or debt.
Update of agency or Territory records
The agency’s records must be updated to reflect the approved write offs, waivers and postponements.
Once a write off or waiver is approved, an agency must:
· write off loss or debt from the agency’s accounts
· update agency records (including financial records and register of losses)
· coordinate with DCDD to remove item from the register of assets or update debtor records (if applicable).
[bookmark: _Toc167798512]Reporting
[bookmark: _Toc167798513]Reporting to relevant authorities
Northern Territory Auditor-General
Where the actual or estimated value of the loss exceeds $500 for money or $2,000 for property, an accountable officer must notify the Northern Territory Auditor-General of a loss, including details within the following timeframes:
a. as soon as practicable after the circumstances and value of the loss is confirmed if the loss is attributed to criminal conduct, or breakdown in internal controls
b. or annually, at a minimum, for all other losses.
Criminal conduct means apparent commission of an offence.
Internal controls are systems and processes that an agency adopts to promote efficient and effective operations and delivery of services. Even well designed internal controls can break down.  Employees may sometimes misunderstand instructions or simply make mistakes.  Errors may also result from new technology and the complexity of computerised information systems. Examples of internal control breakdown include:
· double payments made to creditor due to the inability of the system to prompt multiple payments for an invoice or  an employee missed manually checking if the creditor has already been paid prior to processing payment
· overpayment to employees due to error in calculating employee salaries and or allowances which has not been picked up during review.

[bookmark: _Toc167798514]Value of loss
The value threshold imposed on the reporting requirement to Northern Territory Auditor-General relate to:
· each instance of loss arising from criminal conduct or breakdown of internal control
· otherwise, the value of one “matter” (refer to section 4.2.1 for more information on what is considered a “matter”).
[bookmark: _Toc167798515]Reporting in agency financial statements and Treasurer’s Annual Financial Report
Section 9(3) of the FMA requires that all write offs, waivers and postponements approved in each financial year be reported in the Treasurer’s Annual Financial Report (TAFR) for that year. Presentation and information must be in accordance with TD R2.1 Agency Financial Statements.
[bookmark: _Ref151375414]Upon request, an accountable officer of an agency must provide DTF with any of the following by the due date set by DTF: 
a. a copy of the register of losses, write offs and waivers, register of postponements, and register of overpayments to employees
b. other relevant information to support the write offs, waivers, postponements, and overpayments to employees; and or
c. relevant information to support the calculation and assessment of expected credit losses performed by the agency.
Each year, DTF asks agencies to provide a copy of gifts, write-offs, postponement, waivers and ex-gratia payments note which must be supported by relevant registers.
Agencies must ensure that the details of write offs, waivers, alternative payment arrangements and postponements disclosed in the agency financial statements:
· match the data recorded in the register of losses, write offs and waivers, postponements and or overpayments to employees; and
· are reconciled against the write offs and waivers recorded in the agency’s accounting records.
DTF will monitor and review agency’s ECL and bad debts as part of the annual financial reporting process and seek further information from agencies where significant ECLs and bad debts are identified. 

Initiate application



- Complete Form 1 Initiating Application
- Pay for application fee
- NTCAT will assess application and may request for further information




Follow standard orders


 
- Standard orders tell how the case will be managed
- Notify NTCAT immediately if it is not possible for agency to comply with the standard orders


Prepare for proceedings



- Gather information and documents needed to support the case 
- Provide them to NTCAT and other party, where ordered to do so
- Bring any materials intended to refer to during the hearing












Complete request for legal services form 


Seek approval from agency delegate


Send approved request to SFNT
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